Housing Authority of ---------

Grant No. -------------



 ADDENDUMPRIVATE 


TO HOPE VI IMPLEMENTATION GRANT AGREEMENT 

FOR MIXED FINANCE DEVELOPMENT

OF HOMEOWNERSHIP REPLACEMENT UNITS


Section 1.  



(A)  This Addendum to HOPE VI Implementation Grant Agreement for Mixed Finance Development of Homeownership Replacement Units (“Addendum”) is made by and between the United States Department of Housing and Urban Development ("HUD") and the Housing Authority of 
[insert name of housing authority]

 (“Grantee” or “PHA”) as of the date of HUD’s execution of this Addendum.  All Exhibits attached to this Addendum are hereby made a part hereof; and this Addendum is hereby incorporated into and made part of the HOPE VI Implementation Grant Agreement (“Grant Agreement”).  All references to the Grant Agreement, whether in the HOPE VI Grant Agreement or in this Addendum, shall be deemed for purposes of this Addendum to mean the Grant Agreement as modified and supplemented by this Addendum and will include any amendments hereto (unless the context requires otherwise).  


(B)  HUD awarded a HOPE VI implementation grant to the Grantee and the Grantee now proposes to use all or part of the funds provided under the terms of the Grant Agreement in accordance with a Revitalization Plan for leveraging private financing and/or entering into a partnership with a third party for the development of Homeownership Replacement Units.  This Addendum establishes the requirements with which the Grantee must comply to use the HOPE VI grant funds for the mixed finance development of the Homeownership Replacement Units and shall be deemed to modify and amend the Revitalization Plan so that it is consistent with this Addendum.  All assurances and certifications required to be provided by the Grantee and any third parties shall be in such form as may be prescribed by HUD.


Section 2.  This Addendum No. _______ amends Grant Agreement No. [insert HOPE VI grant agreement no.], dated [insert date].

Section 3.  This Addendum incorporates Exhibits A-H, which are attached hereto.


Section 4.  The definitions set forth in 24 CFR part 941, subpart F, are applicable to this Addendum, except as expressly modified or supplemented in this section:


Closing Documents mean the materials and documents, as more fully prescribed in Exhibit E to this Addendum, that establish the legal and binding commitments of the Participating Parties to carry out the activities, to provide the financing, and to otherwise implement the terms of the HUD-approved Proposal consistent with the Revitalization Plan.


Homeownership Program means one of the homeownership programs listed under the definition of Homeownership Replacement Unit.

Homeownership Replacement Unit means a housing unit that replaces a unit demolished or disposed of in connection with a HUD-approved HOPE VI Revitalization Plan and that is developed in accordance with one of the following homeownership authorities: (i) sections 24(d)(1)(J) and 9(d)(1)(j) of the U.S. Housing Act of 1937 (“Section 24/9 Homeownership Program”);  (ii) housing opportunity programs of construction or substantial rehabilitation of homes meeting essentially the same eligibility requirements as those established under the Nehemiah Program (also known as the Middle-Income Homeownership Program) (12 USC 1725l);  (iii) the HOPE for Public and Indian Housing Homeownership Program (42 U.S.C. 1437aaa et. seq.); (iv) the HOPE for Homeownership of Multifamily Units Program (42 U.S.C. 12871, et. seq.); or (v) the HOPE for Homeownership of Single Family Homes Program (42 U.S.C. 12891, et. seq.). A homeownership replacement unit developed under the Section 32 Homeownership Program must be developed initially as public housing and, accordingly, must be made subject to the terms and conditions of a Mixed Finance ACC Amendment rather than to this Addendum.


Middle-Income (formerly Nehemiah-like) Homeownership Program means a homeownership program that satisfies each of the following requirements: (1) involves the construction or substantial rehabilitation of homes; (2) requires that the homebuyer shall not have owned a home during the 18-month period preceding its purchase of a home under this Program; (3) requires that the family’s income on the date of purchase of a home under this Program shall not exceed the greater of: (i) the median income for a family of 4 persons in the MSA involved (except that if, and to the extent, that the unit of general local government demonstrates to HUD that such action is necessary to achieve or maintain neighborhood stability, no more than 15 percent of the families in a project at any time during development or occupancy may have incomes up to 115 percent of such median income); or (ii) the national median income for a family of 4 persons; (4) requires the homebuyer to make a downpayment on the home in the amount of five percent (5%) of the sales price of the home (of which at least 1% must come from the Homebuyer’s own funds); (5) requires that the conveyance or financing documents including  provisions limiting net proceeds upon resale(if applicable), and a provision prohibiting the family from leasing the home.


Owner Entity means the entity (other than the Grantee) that is approved by HUD to own and develop the Homeownership Replacement Units (or to lease the property on which the Homeownership Replacement Units are to be developed pursuant to a ground lease from the Grantee) for conveyance to eligible homebuyers.  


Project means the Homeownership Replacement Units covered under this Addendum, and any appurtenant facilities and uses approved by HUD in connection with the development and operation of such Units. 


Proposal means the HOPE VI leveraged financing/partnership proposal submitted by the Grantee as part of, or fully incorporated into, its approved Revitalization Plan which specifies the plans that the Grantee will undertake for the mixed finance development of the Homeownership Replacement Units in conjunction with a Partner.  Each Proposal shall be prepared in the form prescribed by HUD and shall include some or all of the following documentation, as deemed necessary by HUD: (i) Homeownership Term Sheet; (ii) a Unit Mix Worksheet; (iii) a detailed description of all financing (including construction and permanent budgets) necessary for the implementation of the proposal, specifying the sources (with respect to each of the proposed categorical uses of all such financing) to be summarized for the Proposal in the Budget attached hereto as Exhibit F; (iv) a Sales Financing Schedule Worksheet; (v) a PHA Mortgage Analysis; (vi) a market study for the proposed Project; (vii) a Schedule of Monthly Flow of funds; (viii) Total Development Cost Worksheets for both construction and permanent financing periods;  (ix) a Site Plan; (x) Certification of Uniform Relocation Act Compliance or Relocation Requirements under Section 18; and (xi) any additional information deemed necessary by HUD to more fully describe any aspect of the Proposal, including, without limitation, schematic drawings and designs of the proposed building and unit plans, and outline specifications.  All references to the Proposal mean the Proposal as approved by HUD and modified and revised by this Addendum.


Revitalization Plan means the plan prepared by the Grantee, and approved by HUD, in connection with the Grantee’s use of funds for the major revitalization of a severely distressed or obsolete public housing project under the HOPE VI Program.


Section 24 or Section 9 Homeownership Program means a homeownership program that satisfies each of the following requirements: (1) requires that the family’s income on the date of purchase of a home under this Program shall not exceed 80% of area median income; (2) requires the homebuyer to use its own funds to make a minimum downpayment on the home that is the greater of: (i) one percent (1%) of the purchase price of the home; or (b) $500; (3) requires that the conveyance or financing documents include both  provisions limiting net proceeds upon resale, (if applicable) and a provision that prohibits the family from leasing the home.  Section 24 is available for all HOPE VI grantees.  Section 9 is available to PHAs using Capital funds for homeownership activities.

Total Development Cost (TDC) means the sum of all HUD-approved costs for planning (including Proposal preparation), administration, site acquisition, relocation, demolition, construction and equipment, interest and carrying charges, on-site streets and utilities, non-dwelling facilities, a contingency allowance, insurance premiums, off-site facilities, and other costs necessary to develop the Project, as shown in Exhibit F of this Addendum.  HUD will evaluate the TDC in accordance with the TDC limit at 24 CFR 941.306, or any successor provision.


Section  5.  The following provisions are applicable to the Homeownership Replacement Units:


(A)  Number of Homeownership Replacement Units to be developed:  [insert number of units].


(B)  Housing Type:  [insert housing type].

(C)  The approved Total Development Cost of the Homeownership Replacement Units is:  [insert approved TDC amount/approved amount of public housing funds].


Section 6 - HA certifications and assurances.


(A)  By executing this Addendum, the PHA certifies to HUD that:


(1)  it has the legal authority under State and local law to develop Homeownership Replacement Units through the establishment or selection of an Owner Entity, and to enter into all agreements and provide all assurances required by HUD under the approved Proposal and this Addendum.  The PHA also warrants that it has the legal authority under State and local law to enter into any proposed partnership (or other legal entity) and to fulfill its obligations as a member thereunder, and that it has obtained all necessary approvals for this purpose;


(2)(i) it will ensure that the Homeownership Replacement Units are developed, and thereafter sold to eligible homebuyers, in accordance with the terms of this Addendum (including all exhibits), all Federal requirements applicable to the Homeownership Program, and all statutes, executive orders and regulations applicable to the development of Homeownership Replacement Units.;

(ii)  it will comply with any applicable requirements set forth in the Grant Agreement, the 

approved Revitalization Plan, all Federal requirements applicable to the Homeownership Program, and all statutes, executive orders and regulations applicable to the HOPE VI Program, as such requirements now exist or as they may be enacted, promulgated, or amended from time to time, provided, however, that such later enacted, promulgated or amended requirements shall not be applicable to a unit that has already been sold to a homebuyer.


(3) it will ensure that, as a pre-condition to the conveyance of a Homeownership Replacement Unit to an eligible homebuyer, there shall be filed in the land records of the appropriate jurisdiction a covenant that runs with the land, a second mortgage or deed of trust, or other legally binding instrument, to outline provisions  limiting net proceeds upon resale  and to ensure that the homebuyer does not lease the Homeownership Replacement Unit.


(4)  it will ensure that neither the Homeownership Replacement Units, nor any other part 

of the Project, is demolished or disposed of, except as expressly approved by HUD in this Addendum.;


(5)  it will ensure that neither the Project, nor any of the Homeownership Replacement 

Units within the Project, shall not be encumbered in any way, nor the assets of the Project pledged as collateral for a loan, without the prior approval of HUD except as described in this Addendum.


(6)  it shall execute and enforce legal documents to provide that, prior to the Owner Entity’s sale of the Homeownership Replacement Units to eligible homebuyers in accordance with this Addendum, there shall be no transfer, conveyance, or assignment (without prior HUD approval) of: 

(i)  any interest of a managing member, general partner, or controlling stockholder (any 

such interest being referred to as a “Controlling Interest”) in the Owner Entity; or

(ii)  a Controlling Interest in any entity which has a Controlling Interest in the Owner 

Entity; or

(iii)  prior to payment in full of all equity, debt, or other financial contributions described 

in the Evidentiary Materials, any other interest in the Owner Entity, or in any Partner or member thereof.  HUD agrees that it will not unreasonably withhold, delay, or condition a request by the Owner Entity for HUD’s consent to an internal reorganization of the corporate or partnership structure of the Owner Entity or any of the Partners, members, or stockholders of the Owner Entity.


(7)  there is no action, proceeding, or investigation now pending, nor any

basis therefor, known or believed to exist by the PHA, which:

(i)  questions the validity of this Addendum, or any action taken, or to be taken, under it; 

or


(ii) is likely to result in any materially adverse change in the authorities, properties, liabilities, or condition (financial or otherwise) of the PHA or the Proposal, or of any Participating Party, that would materially or substantially impair the PHA's or any such Participating Party's ability to perform any of the obligations imposed upon it under the Proposal and this Addendum;


(8)  it has obtained all Federal, State, and local government approvals and reviews required by law, or reasonably required by HUD, for commencement of the activities set forth in the Addendum, and it has ensured that all Participating Parties have obtained all such approvals and reviews required to be obtained for commencement of such activities.  


(9)  it will immediately notify HUD of any material change in any representations, statements, certifications or other matters contained in the PHA's Proposal, this Addendum, and/or the HOPE VI Revitalization Plan.


(10)  it will  aggressively exercise any and all legal remedies available through its contractual relationship(s) with the parties, to assure the performance of all PHA, Owner Entity, and Participating Party(ies) obligations under this Addendum in accordance with the timeframes established in the development schedule attached hereto as Exhibit D.


(11)(i)  The PHA hereby acknowledges that HUD has approved its Proposal in reliance upon the PHA's representations that the PHA, the Partner(s), the Owner Entity(ies), and other Participating Parties will:


(a)  carry out the activities ascribed to them in accordance with the Proposal and Closing Documents(as summarized in Exhibits B and E hereto);


(b)  complete those activities in accordance with the schedule set forth in Exhibit D, including the development of a certain number of Homeownership Replacement Units (including the specified number of bedrooms per unit) as set forth in Exhibit C;


(c)  have (or will have when necessary to implement their activities in accordance with the Addendum), the financial capacity to assure carrying out the activities to their completion; 


(d)  invest or cause to be invested in the activities described in the Proposal a specific amount of funds in addition to the HOPE VI funds, in accordance with Exhibit F.  HUD has also relied upon the PHA's, the Owner Entity's, and the Partners' representations that they and other Participating Parties, prior to the use of the HOPE VI funds to implement activities described in the Addendum, have entered into legally binding agreements, evidencing the commitments of all parties necessary for completion of the activities, in compliance with the requirements of this Addendum; and


(ii)  the representations, statements, certifications and other matters contained in the Proposal were, to the best of the PHA's information and belief, true and complete in all material respects as of the dates of submission of the Proposal to HUD (including the dates of any separate submissions for a specific phase), and upon the execution of this Addendum, and will continue to be true in all material respects as of the date of any amendment to this Addendum, except as modified by such amendment (and any corollary modification to the Proposal that the PHA deems necessary); 


(12) this Addendum has been executed and delivered by the PHA in such a manner and form as to comply with all applicable laws so as to make this Addendum the valid and legally binding act and agreement of the PHA; and


(13)  it will use, or ensure the use of, program income during the grant period, in 

accordance with 24 CFR § 85.25, only for eligible program costs or other affordable housing purposes as outlined in that certain HUD-approved Program Income Certification, attached hereto as Exhibit H, and incorporated herein by this reference.  The PHA agrees that after the end of the award period, any gross income received by the PHA or a subgrantee that was directly generated by a grant-supported activity (or earned only as the result of funding providing under Section 5 of this Addendum), including, without limitation, principal and interest on loans made with grant funds, will be utilized solely for eligible program costs or other affordable housing purposes.  This covenant will survive any termination of the grant and, at HUD's direction, may be incorporated into any documentation related to the closeout of the grant.


(B)  The PHA warrants that it will include, or cause to be included:


(1)  in all its agreements or contracts with the Partner, the Owner Entity, and/or other Participating Parties receiving HOPE VI funds an acknowledgment that a transfer of HOPE VI funds by the PHA to the Partner(s), the Owner Entity, or other Participating Party will not be (and shall not be deemed to be) an assignment of HOPE VI funds, and the Partner, Owner Entity, or other Participating Party will not succeed to any rights or benefits of the PHA under the Grant Agreement or this Addendum, or attain any privileges, authorities, interests, or rights in or under the Grant Agreement or this Addendum.


(2)  in all its agreements or contracts with the Partner, the Owner Entity, or other Participating Parties, and in all contracts with any party involving the use of HOPE VI funds, a provision that nothing contained in the Grant Agreement or this Addendum, nor in any agreement or contract between the parties, nor any act of HUD, the PHA, or any of the parties, will be deemed or construed to create any relationship of third-party beneficiary, principal and agent, limited or general partnership, joint venture, or any association or relationship involving HUD.


Section 7 – Closing Documents.

(A)  Content.  The PHA shall prepare, execute and record the closing documents specified in Exhibit E to this Addendum.  The PHA must make available, upon request by HUD, its successors and assigns, such closing documents in the form of legally binding and enforceable commitments of the parties to the Proposal to undertake and complete specified activities connected with the Proposal, as set forth below:


(1)  Evidence of Contracts

Evidence of contractual commitments must include all documents evidencing the contractual commitments, with an opinion of counsel attached (see paragraph (B)(2) of this section regarding the proper form for opinions of counsel).


(2)  Evidence of Loans, Closings, Bond Sales.

(i)  Evidence of a loan in the form of copies of fully executed notes, deeds, bonds, indentures, loan agreements, and other documents, which must contain sufficient evidence, to determine: that the loan has been closed and the funds are irrevocably committed, except for permanent mortgage loans to homebuyers for units that have not been sold, and immediately available to the borrower; the principal amount of the loan; its purposes (interim or permanent); and the authorized use of loan funds; the identity of the security for the loan; the term of the loan; the interest rate (and/or any other form of participation) under the loan; the repayment provisions; the default provisions; the identity of all parties to the loan; with an opinion of the owner entity's (and/or any other borrower's) counsel in accordance with the requirements of paragraph (B)(2) of this section.  

(3)  Evidence of Other Financing and Funding Sources (including other Federal, 

State and Local Commitments).


(i)  Whenever evidence is required in the form of a statement and opinion of counsel (or other party) that a Participating Party has irrevocably committed a specific amount of finances to carry out the commitment of that Participating Party under the Proposal, such evidence must be in the form of an opinion of counsel or such other party, made in accordance with paragraph (B)(2) of this section.


(ii)  The opinion of counsel (or other party) must certify that: such party has examined the availability of the Participating Party's financing, or other funding source; state the amount and the source of such financing or other funding committed by the Participating Party to the Proposal; and state that such financing or other funding has been irrevocably committed by the Participating Party for use in the Proposal and such commitment is in the amount required under the terms of the Proposal.



(4)  Evidence of Title.

Evidence of fee simple or leasehold title to real property must be in the form of an original ALTA, or other comparable form policy of owner's or mortgagee's title insurance, which must identify the real property and the ownership interests of the PHA, Owner Entity, and other Participating Parties (as appropriate) as the owners or lessees of record of such property.  The title policy must also reflect that any instruments securing any private or public financing, including any loan of HOPE VI funds, have been recorded against the title.  In addition, the Declaration of Restrictive Covenants required by Section 8 of this Addendum shall be recorded against the title to assure that the restrictions will remain in effect until such time as a Homeownership Replacement Unit is conveyed to an eligible homebuyer in accordance with the requirements of this Addendum. 

(B)  Required Documents at Construction or Financial Closing

(1) Housing Authority Certifications and Assurances for Projects involving Homeownership Units.

(2) This HOPE VI Grant Addendum and Exhibits (in standard form).

(3) Updated Homeownership Proposal.

(C)  Required Documents Prior to Release of Funds

(1) Housing Authority Pre-Funding Certifications.

(2) Declaration of Restrictive Covenants (in standard form).

(3) Executed HOPE VI Grant Addendum and Exhibits.

(4) Updated Homeownership Proposal.

(5) Legal Opinions .


(D)  Form of closing documents. 


(1)  Retention of Records.  All closing documents retained on file by the PHA must be in the form of either duplicate original(s) of the fully executed document(s), or photographic copies of the fully executed original of the document(s), unless otherwise specified, with a certification attached that the document is a true and complete copy of the original.


(2) Opinions of counsel.


(i)  Counsel must opine to the following for each document submitted as closing documents under Exhibit E to this Addendum:


(a)  An examination of the authority of all parties to the closing documents and all persons executing the documents on behalf of the parties has been made and that the parties and said persons were authorized to enter into and execute the documents; and 


(b)  Each document constitutes a valid and legally enforceable agreement or contract under the laws of the PHA’s State and the commitments and/or agreements evidenced thereby can be carried out in accordance with their terms under State and local law, and conform to the provisions of the Proposal approved by HUD and the requirements of this Addendum, and that there is nothing in such document that conflicts with, or is inconsistent with, the requirements of the HUD-approved Proposal and this Addendum.  


(ii)  each opinion of counsel must be in writing and include the separate opinions of the PHA's counsel and the Owner Entity's counsel.


(iii) counsel may rely upon the certification of other persons, or the written statements or opinions of other counsel, provided that a copy of each such certification, statement, or opinion must be attached to the opinion of that counsel.


(iv)  If counsel predicates an opinion upon "information and belief," then in all such cases the counsel's opinion must contain, or have attached thereto, a statement or description of all of the information upon which the belief of counsel is predicated.


Section 8 - Restrictive Covenants.

(A)  The Grantee shall ensure that there is filed in the land records of the appropriate 

jurisdiction, prior to the recordation of any other encumbrance, a Declaration of Restrictive Covenants (“Declaration”) in the form approved by HUD.  Such Declaration shall confirm and evidence that, during the period prior to conveyance of the Homeownership Replacement Units to eligible  homebuyers under an approved Middle-Income or Section 24/9 Homeownership Program, the Grantee and/or the Owner Entity (as applicable) shall:


(1)  ensure that neither the Homeownership Replacement Units, nor any other part of 

the Project, shall be demolished or disposed of without HUD’s prior approval;


(2)  ensure that neither the Project, nor any of the Homeownership Replacement Units 

within the Project, shall be encumbered in any way, nor the assets of the Project pledged as collateral for a loan, without the prior approval of HUD, with the exception of the First Mortgage and any mortgage held by the Grantee, which have been approved by HUD.


(3)  ensure that, if the Homeownership Replacement Units are owned by an Owner 

Entity, no transfer, conveyance, or assignment shall be made, without the prior approval of HUD, of:

(i)  any interest of a managing member, general partner, or controlling stockholder (any such interest being referred to as a “Controlling Interest”) in the Owner Entity;

(ii)  a Controlling Interest in any entity that has a Controlling Interest in the Owner Entity; or

(iii)  prior to payment in full of all equity, debt, or other financial contributions described in the closing documents, any other interest in the Owner Entity, or in any partner or member thereof.  HUD agrees that it will not unreasonably withhold, delay, or condition a request by the Owner Entity for HUD’s consent to an internal reorganization of the corporate or partnership structure of the Owner Entity or any of the partners, members, or stockholders of the Owner Entity; and

(B)  The PHA shall ensure that, upon the conveyance of a Homeownership Replacement 

Unit to an eligible homebuyer, there is filed in the land records of the appropriate jurisdiction  covenants that run with the land  limiting net proceeds upon resale (if applicable), and to ensure that the homebuyer is prohibited from leasing the Homeownership Replacement Unit.


Section 9 - Restoration.


The PHA shall comply with, and ensure compliance with, the following requirements with respect to the restoration of the Project in the event of fire or other casualty, or in the event of condemnation prior to transfer to an eligible purchaser:


(A)  To the extent that insurance proceeds or condemnation award proceeds (“Proceeds”) permit, the PHA shall promptly cause the restoration, reconstruction, and/or repair (“Restoration”) of any damaged or destroyed property of the Development.  If the Homeownership Replacement Units are owned by an entity other than the PHA, the obligation for Restoration, to the extent that Proceeds and other funds (if any are made available by an Owner Entity or the PHA) permit, is a requirement with which the Owner Entity must comply to the extent Restoration is feasible.  Each mortgagee must permit Restoration if feasible (rather than require application of Proceeds to reduction of debt).


(B)  If Restoration is not feasible, then the following requirements (which shall be incorporated into the Ground Lease with the Owner Entity, or other closing document, as applicable), and with which all mortgage documents encumbering the Development shall be consistent, shall apply:

(1)  if the Proceeds are less than or equal to the sum of the existing outstanding mortgage 

debt secured by the Development, excluding any such debt held by the PHA to secure a loan of public housing funds or HOPE VI grant funds for the Project (“Existing Mortgages”), and such Proceeds are applied to reduction of Existing Mortgages, then the number of Homeownership Replacement Units in the Development shall remain the number required immediately prior to the occurrence of the casualty or condemnation; 


(2)  if the Proceeds are less than or equal to the sum of the Existing Mortgages but, at the election of the holders of the Existing Mortgages, are distributed not only among the holders of the Existing Mortgages but also the HA, by application first to reduction of the Existing Mortgages in an aggregate amount not to exceed the proportion of the Proceeds equal to the ratio of non-Homeownership Replacement Units to all dwelling units in the Development, and then by payment to the PHA of the balance of the Proceeds; then the percentage of units in the Development (and the percentage of bedrooms contained therein) which shall be Homeownership Replacement Units shall remain the same as required immediately prior to the casualty or condemnation;


(3)(i)  if the Proceeds are more than sufficient to pay off the Existing Mortgages, Proceeds in excess of the aggregate amount of the Existing Mortgages shall be applied in the following order of priority:

(a)  to reduce any outstanding indebtedness to the PHA for a loan of public housing funds 

or HOPE VI grant funds;

(b)  to reimburse the PHA for any public housing funds or HOPE VI grant funds disbursed 

to the Owner Entity for development of the Development other than by loan;

(c)  to the PHA an amount equal to the total “cost of construction” attributable to the

Homeownership Replacement Units, less the sum of (a) and (b) above.  (For purposes of this provision, the term “cost of construction” attributable to the Homeownership Replacement Units shall mean the total cost of developing the Development, less land acquisition costs (if any) and non-capitalized “soft” costs.)

(ii)  If the Proceeds are sufficient to fully satisfy priorities (a), (b) and (c) above, then the 

percentage of dwelling units in the Development which shall be Homeownership Replacement Units (and the percentage of bedrooms contained therein) shall remain the same as required immediately prior to the casualty or condemnation.  However, if the payment to the PHA pursuant to clauses (a), (b), and (c) shall be less than the “cost of construction” attributable to the Homeownership Replacement Units, the number of Homeownership Replacement Units (and the number of bedrooms contained therein) shall remain the number required immediately prior to the occurrence of the casualty or condemnation.

(d)  to the Owner Entity.

Section 10 - Draw down of Funds.


(A)  The PHA shall ensure that grant funds are expended only in accordance with the requirements set forth in this Addendum and the approved budget set forth in Exhibit F to this  Addendum.


(B)  In the event that funds in addition to those set forth in the budget(s) at Exhibit F are received from any source in connection with the Project, such excess funds may only be used, as approved by HUD in writing, for: (1) cost overruns; (2) additional betterments; or (3) other purposes for the benefit of the homeowners and/or the development.


(C)  Notwithstanding any contrary requirement set forth in 24 CFR §85.21, the PHA shall request all draw downs of grant funds under the Line of Credit Control System - Voice Response System (LOCCS-VRS), unless and until another payment system is designated by HUD.  The HA shall comply with all rules, guidelines and notices established for the public housing development program under the LOCCS-VRS system, or any substitute system, in connection with the draw down of public housing  development funds (or HOPE VI funds, if applicable).  If HUD designates an alternative payment system, it shall be based on 24 CFR §85.21(g).


(D)  HUD may withhold payments under this Addendum in accordance with 24 CFR §85.21(g).


(E)  After HUD provides the PHA with written notification that the Proposal and the Housing Authority Certifications and Assurances for Projects Involving Homeownership Units have been reviewed and approved, the PHA may request a draw down of grant funds pursuant to the approved budget in Exhibit F.  


(F)  The PHA may utilize grant funds, in accordance with the budget under Exhibit F, for publication costs of reports or other media relating to Project accomplishments or results, which are allowable costs pursuant to OMB Circular A-87, Schedule B, paragraph 23).


(G)  No grant funds may be drawn down under this Addendum during any period in which the PHA has failed to file with HUD any overdue financial report(s).

Section 11 - Default.

(A)  Each of the following shall constitute an event of substantial default under the Grant Agreement: 

(1)  The draw down of HOPE VI funds under the Proposal in amounts greater than 

authorized, or in amounts greater than allowed by the pro rata drawdown requirements in Exhibit G of this Addendum;


(2)  Breach of any approved performance schedule; or


(3)  Serious and material breach of any terms, covenants, agreements, provisions, or warranties of:


(i)  the PHA, as set forth in this Addendum;


(ii)  the PHA, as set forth in any Certifications and Assurances submitted to HUD which, in the opinion of HUD, adversely affects the performance obligations of the PHA, the Owner Entity, or other Participating Parties, as set forth in this Addendum; and

(B)  Promptly on discovery of Default, as defined in the Grant Agreement, the PHA shall give HUD written notice.

(C)  Promptly on the discovery of such default, the PHA  shall pursue, to the fullest extent possible in accordance with the Grant Agreement, all remedies available to the PHA to remove or cure the Default, or to seek redressof or relief from its effects, including reimbursement of any Grant Funds expended on the project and to prevent and or mitigate any advers effects on the Projects.  The PHA shall keep HUD fully informed as to the status of such actions.

(D)  HUD shall permit an Owner Entity, Partner, or lender to participate, and may, in its 

discretion, permit any other Participating Party to participate, in any appeal from a notice of substantial default delivered by HUD to the PHA.

In consideration of the foregoing covenants, the parties do hereby set forth their seals:





 
HOUSING AUTHORITY 

(SEAL)



(Housing Authority)

ATTEST:





 
By                                        









(Name)






Executive Director






Date:__________________






UNITED STATES OF AMERICA






Secretary of Housing and Urban 








Development

(SEAL)

ATTEST:






By                                        









(Name)






Director of Public Housing



  
                        State [or Area] Office






Date: _______________________


EXHIBIT A
Exhibit A must include an identification of each participating party involved in the implementation of the Proposal, a narrative description of its role under the Proposal, the type of entity, its composition, and any relationships among parties, as well as a contact person, address and phone number for each such party.  Participating parties may include, but are not limited to: the Authority, the Developer, the Owner Entity, the Construction Lender, the Permanent Lender, and Guarantors.


EXHIBIT B
Exhibit B must include:

· a description of the overall development and a discussion of the  activities to be carried out under the Proposal;  

· a description of the activities and responsibilities of each participating party;

· a detailed description of the financing provided by each party and the timeline for investment of funds in the project;  

· a discussion of the development fee, including any tasks for which the developer is being compensated, the amount of compensation, the timing of developer fee payout, and the method of calculation of the fee; and

· a discussion of any fees to the Authority, including the amount of compensation, and the sources and uses for any program income.

· Description reflecting that the Project conforms to the requirements of the Homeownership Program (i.e. Section 24/9, Middle Income)

· Discussion of the limitations upon net proceeds upon resale of the unit.

· Description of the income tiers that are served by the Homeownership program

· Description of the distribution of sales proceeds upon initial sale to an eligible homebuyer.


EXHIBIT C
The total number of  Homeownership Replacement Units under the proposal is           , with the following breakdown by bedroom count:

	Replacement Units 

	Unit Type
	1BR
	2BR
	3BR
	4BR
	Total

	Detached/Semi-Detached
	
	
	
	
	

	Elevator
	
	
	
	
	

	Row House
	
	
	
	
	

	Walk-up
	
	
	
	
	

	Total Public Housing Units
	
	
	
	
	


	Other Affordable Homeownership Units 

	Unit Type
	1BR
	2BR
	3BR
	4BR
	Total

	Detached/Semi-Detached
	
	
	
	
	

	Elevator
	
	
	
	
	

	Row House
	
	
	
	
	

	Walk-up
	
	
	
	
	

	Total Market Rate Units
	
	
	
	
	



EXHIBIT D


DEVELOPMENT SCHEDULE


1.  
The required documents and certifications described in Section (7)(C) must be submitted to HUD by the PHA no later than 30 days after execution of this Addendum.


2.    Upon HUD's notification to the PHA of its receipt of the executed required documents to be submitted under paragraph (1) of this exhibit, the HA shall be authorized to draw down HOPE VI funds (or Capital Funds, if applicable) for the implementation of the Proposal in accordance with all applicable requirements, including Section 7 of this Addendum.


3.    The activities described in the PHA's Proposal at Exhibit B of this Addendum shall be commenced and completed in accordance with the following schedule:  (Schedule should include name of activity, locked checkpoint start date, actual start date, locked checkpoint completion date, and actual completion date).

	Activity
	Locked Checkpoint Start
	Actual Start
	Locked Checkpoint Completion
	Actual Completion

	Construction 
	
	
	
	

	Sales
	
	
	
	

	(add other activities)
	
	
	
	



EXHIBIT E




REQUIRED CLOSING DOCUMENTS

The documents to be executed and recorded, as appropriate, kept on file by the PHA must be in one complete package or binder(s) , with an index describing the materials under tabbed dividers, and must be in accordance with this Addendum  must consist of the following:


I

All government approvals and permits necessary for the commencement of the activities in the proposal have been obtained or provided.  Evidence of this requirement may be a written original certification from the PHA.


II

The PHA, the Owner Entity, or the appropriate participating party holds title to all land necessary to the implementation of the proposal.  Evidence of this commitment must be in accordance with this Addendum.  (See Section 7(A)(4) of this Addendum.)


III

 All agreements required or permitted to be entered into between the PHA, the owner entity, partner or participating parties under this Addendum.  (See Section 7(A)(1) of this Addendum.)


IV

Evidence of loans, notes, mortgages, deeds of trust, use restrictions, closings, bond sales, or other financing arrangements, whether private or public financing, necessary to the accomplishment of the proposal .   (See Section 7(A)(2) and 7(A)(3) of this Addendum.)


V


Legally binding commitments, agreements, and all other documents as required to satisfy the requirements of this Addendum to be kept on file with the PHA must include (but shall not be limited to) the following for each phase, as applicable:


[Following is a sample listing of documents that may be required under this  Addendum]:


 Ground Lease and recorded Memorandum of Lease, or Deed conveying the Development to the Owner Entity (as applicable).


  ALTA title policy and survey, as required by Section 7(A)(4) of this Addendum. 


 Guarantee of completion from                           to the PHA to ensure completion of the Development in accordance with this Addendum.


  Development agreement executed by and between the PHA, the partner, and the owner entity that establishes the relationships among the parties with respect to carrying out the proposal, including all rights and liabilities (financial and otherwise) of the parties and the respective commitments of the parties with respect to carrying out the proposal.


 Loan agreement providing for the loan of public housing development funds from the HA to the owner entity, in accordance with the approved proposal.


Financing documents, as required under item IV of this Exhibit E (and which may exclude loan documents approved by the Federal Housing Commissioner).


 Organizational documents of the Owner Entity.


 Documents governing the particular homeownership structure, including condominium or cooperative documents (if applicable); declaration of covenants, conditions and restrictions; homeownership association documents, etc.


 Contract of sale to homebuyers.


 Deed to homebuyers (or proprietary lease, in the case of a cooperative homeownership structure).


 Implementation of gains from appreciation requirement (as a pre-condition to conveyance to homebuyers), which may be in the form of a deed restriction, recorded covenant that runs with the land, or second mortgage/deed of trust.  (See Section 6(A)(3) of this Addendum.)


 Implementation of the prohibition on leasing of a Homeownership Replacement Unit under the Middle-Income or Section 24/9 Homeownership Program (this requirement may be implemented by insertion into the deed conveying the property to eligible homebuyers, or by some alternative method).


 Certification by the unit of local government that - for no more than 15 percent of the families in the Development - the admission of families earning up to 115 percent of median income under a proposed Middle-Income Homeownership Program is necessary to achieve or maintain neighborhood stability. 


 Opinions of counsel.  (See Section 7(B)(3) of this Addendum.)


  HA resolution approving the development of the Homeownership Replacement Units in accordance with the HUD-approved Proposal and this Addendum.


EXHIBIT F
This Exhibit is the Permanent and Construction Budgets for the Proposal, including all public and private sources of funds, as applied to the uses (by category), as approved by HUD.


EXHIBIT G

Ratio of Funds
1. HOPE VI funds in the amount of $___________, of which $_______ are HOPE VI Revitalization Grant funds and $________ are HOPE VI Demolition Grant funds, shall be funded under this Addendum.  Of the total $_________ in HOPE VI funds, the __________ Housing Authority (“PHA”) will advance $___________ to the Developer for the implementation of the Homeownership project.  The remaining balance of $_______ shall be funded to cover the following internal PHA costs associated with the Homeownership Proposal, and shall be excluded from the calculation of the drawdown ratio:

PHA Administration/Non-Technical Salaries

$

Community & Supportive Services


$

Demolition & Remediation



$

Relocation





$

Utility Infrastructure Construction


$

Utility Infrastructure Design



$

Total






$

The total $_________ is excluded for the purposes of establishing the draw down ratio specified in 2 and 3 below.

2.
An aggregate of $_________ in public housing funds is expected to be invested in the project during a projected ___month construction period.  The projected sources of public housing funds consist entirely of HOPE VI Revitalization funds (and Capital Funds).  Only public housing funds (no other public or private funds) are expected to be invested in the project during construction.

3.
After completion of the project, HOPE VI funds in the aggregate amount of $________ and private funds in the aggregate amount of $_________, consisting of homebuyer first mortgages and down-payment funds, are projected to be invested in the project.

As of the completion of the project, the ratio of public housing funds to total private and other funds may not exceed $1.00 of public housing funds to $0.___ of private and other funds.  After full disbursement, if the ratio of public housing funds to private and other funds invested exceeds $1.00 to $0.___, private and other funds will reimburse public housing funds in a sufficient amount to reduce the draw down ratio to not more than $1.00 in public housing funds to $0.___ of private and other funds.

4.
The portion of public housing funds disbursed by PHA for the project will be advanced in accordance with the attached draw schedule.

5.
The specific amounts in the line items for sources and uses of funds set forth in Exhibit F are projections, which are subject to adjustment in accordance with the documents listed on Exhibit E and are subject to all applicable regulations and OMB Circulars.

6.
A projected monthly draw schedule is attached.

EXHIBIT H – PROGRAM INCOME CERTIFICATION


THIS PROGRAM INCOME CERTIFICATION (the “Certification”) is provided by the Authority to the United States Department of Housing and Urban Development (“HUD”) in connection with the Development.

RECITALS


WHEREAS, as described in (Section 2 of this Mixed Finance ACC Amendment Section 1(B) of this HOPE VI Grant Agreement Addendum), the Authority has received financial assistance from HUD for the revitalization of public housing units at the Development (“Federal Grant”); 


WHEREAS, Program Income, as defined in 24 CFR § 85.25(b), means gross income generated directly by a grant supported activity or earned as a result of the grant agreement during the Grant Period.  The term “Grant Period,” as used in this Certification shall mean the period beginning on the date of commencement of the Federal Grant and ending on the close-out date of the Federal Grant as determined under 24 CFR § 85.50.  

WHEREAS, pursuant to 24 CFR § 85.25(a), Program Income includes income from: (i) fees for services, which shall include, but are not limited to, payments to the Authority that may be earned as a developer fee; (ii) the use or rental of real or personal property acquired with grant funds; (iii) the sale of commodities or items fabricated under a grant agreement; (iv) the payments of principal and interest on loans, including bridge loans, funded with grant funds; or (v) other reimbursements, fees, repayments or other income generated by the Federal Grant.  


WHEREAS, Program Income does not include proceeds from the disposition of land.  The use of such proceeds is governed by 24 CFR §§ 85.31-32 and 970.9 and the HUD approved disposition plan.

WHEREAS, this Certification is intended to set forth HUD and the Authority’s agreement concerning the use Program Income generated from development of the Project.

WHEREAS, this Certification is effective concurrent with the day and year of the execution of this (Mixed-Finance ACC Amendment or Grant Agreement Addendum).
CERTIFICATION


NOW, THEREFORE, the Authority certifies as follows:

1.  The foregoing recitals are true and correct and are incorporated herein by reference;

2.  It will use the Program Income to carry out the following eligible and approved activities under the Federal Grant:

a. If the Authority has earned Program Income as part of the developer fee, then the Program Income earned must be used either for this Project or, if applicable, for subsequent phases as defined in the Revitalization Plan.  Provided that, to the extent that funds remain upon completion of the entire Revitalization Plan, Program Income is to be used for affordable housing purposes;   
b. If the Authority has earned Program Income through the repayment of loans funded with public housing funds, then Program Income is to be used for affordable housing purposes; and

c. If the Authority has earned Program Income through the repayment of bridge loans funded with public housing funds, then Program Income must be used for the purposes and under the conditions of the original funding source’s grant agreement.

d. If the Authority has earned Program Income through other sources, then Program Income must be used consistent with the terms of this agreement.

3.  The Authority projects the receipt of Program Income in this phase in the amount of $___________.  The source(s) of the Program Income are as follows:  

1. $___________ from a developer fee

2. $___________ from repayment of loans 

3. $___________ from repayment of bridge loans 

4. $___________ from (other sources).
4.  Consistent with the requirements of Section 2 above, the Authority intends to use the Program Income listed in Section 3 for: _____________________________(i.e., construction of future phases, provide financial assistance for future homeownership phases, community and supportive services, or activities to follow completion, if last phase) 

5.  Pursuant to 24 CFR § 85.25 the authority will use any additional Program Income for eligible and approved costs under the Federal Grant before drawing down additional funds under the Federal Grant for such activities, unless otherwise approved by HUD, provided, however, incorporation of this Certification into the (Mixed-Finance ACC Amendment or Grant Agreement Addendum) constitutes HUD’s approval of the uses identified in Section 4, above.  The PHA agrees that after the end of the award period, any gross income received by the PHA or a subgrantee that was directly generated by a grant-supported activity (or earned only as the result of funding provided under this (Mixed-Finance ACC Amendment or Grant Agreement Addendum)), including, without limitation, principal and interest on loans made with grant funds, will be utilized solely for eligible program costs or other affordable housing purposes.  This covenant will survive any termination of the grant and, at HUD's direction, may be incorporated into any documentation related to the closeout of the grant.  After all eligible and approved activities under the Federal Grant are completed, any additional Program Income can be used for affordable housing purposes.  This certification expressly survives the termination of the Grant Period. 

6.  The Authority has ensured that the terms of this certification are binding on the Authority, its affiliates, subgrantee(s), and their successors and assigns; and

7.  This Certification may not be altered, modified, or rescinded without the prior written approval of HUD.

Revised:   April 2004
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