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Chapter 3. PROCEDURES FOR NON- DI SCLOSURE
3-1 Denial Procedures

a. The FO A Liaison will nake the initial denial
determinations on all access requests. This
determnation is subject to the concurrence of the
General Counsel, or Counsel in the region or field
of fices, as appropriate. The head of each organizationa
unit or his designee is the denying and/or signature
official on the release of any records pertaining to
programs or activities over which he has prinmary
responsibility. Such denial nust be in witing; nust
contain a statement of the reason(s) for the denial
citing applicabl e exenption(s) or other authorizing
statute; nmust contain the nanme and title of the denying
official; nust state that a review by the General Counse
of the denial may be requested; nust state the procedures
for requesting such review, and nust advise that request
for such review nust be made within thirty (30) federa
wor ki ng days fromthe date of the denial to the date a
review request is filed.

b. Deni al s involving twenty (20) docunents or |ess nust |ist
each docunent being w thheld under the applicable FO A
exenption. Denials of nore that twenty (20) docunents,
nmust contain a clear explanation and description of the
records bei ng withhel d.

C. The General Counsel has twenty (20) federal working days
after receipt to respond to a request for review of an
initial denial (24 CFR 15.42). |If upon review, the
General Counsel determnes that the information should be
made avail able, such information will be pronptly nade
available to the requestor. A copy of all appea
determ nati ons made by the General Counsel shall be
forwarded to the initial responding office (FOA
Li ai son).

d. Copi es of all denials and acconpanyi ng requests, nust be
sent to the Assistant General Counsel for Personnel and
Ethics Law, or to Counsel in the region or field offices,
as appropriate, with the exception of denials for
records maintained by the Ofice of |Inspector General
Copi es of the records denied will be kept by the office
maki ng t he deni al
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3-2

3-3

All FOA Liaisons will be required to provide statistica
data to the Executive Secretariat in preparation of the
Annual Report to Congress. This data will consist of:

nunber of requests denied

exenptions cited

fees assessed

deni al official

extensions taken on initial requests
the sane data |isted above for appeals

O O0OO0OO0OO0OoOo

Gui dance on format and reporting requirements will
be provided by Headquarter's General Counsel and
Executive Secretariat.

(Reserved)
Revi ew of Denial of Requests for Records

The Departnent's regul ations inplenenting the Freedom of
Informati on Act provide for administrative review by the
CGeneral Counsel of a denial request for a record,

provi ded the request for reviewis received within thirty
days fromthe date of the denial to the date the review
request if filed. Should a requestor desire such a
review, the request for review should be mailed to the
appropriate Counsel in the region or field office, and
revi ewed by Headquarters, Assistant General Counsel for
Personnel and Ethics Law, ROOM 10248, Departnent of
Housi ng and Urban Devel oprment, 451 7th Street, SW
Washi ngt on, DC 20410. The appeal shoul d be acconpanied
by a copy of the original request and the response. The
envel ope should be plainly narked to indicate that it
contains a Freedom of information Act request for review.
The decision after review will be nmade within 20 federa
wor ki ng days fromthe date of receipt of the request for
review, and will constitute final action by the
Department on a request. The request WII contain
notification of the right of judicial reviewif denial is
upheld (24 CFR 15.61). A copy of each appea

determ nation shall be forwarded to the initia
respondi ng of fice (FO A Liai son).

Exenmpti ons from Di scl osure
The head of an organi zational unit or designee cannot

deny di sclosure of a record unless (1) the record cones
within one or nore of the follow ng exenptions and
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there is need in the public interest to withhold the
record (24 CFR 15.21). Records authorized to be
exenpted are those concerning nmatters that are:

(b)1 Specifically authorized under criteria
establi shed by an Executive Order to be kept
secret in the interest of national defense or
foreign policy and are, in fact, properly
classified pursuant to such Executive O der;

(b)2 Related solely to the internal personne
and practices of the Departnent;

(b)3 Specifically exenpted from di scl osure by
statute;

(b)4 Trade secrets and comrercial or financi al
i nformati on obtained froma person and privil eged
or confidenti al

Under Exenption 4 Federal agencies have a responsibility
to protect sensitive business information from

di scl osure. Under Executive Order 12,600, 3 CFR 235
(1988), agencies nust notify business subnitters that
their information has been requested under the FO A and
afford them an opportunity to object to disclosure of

the requested information. To assure that information is
not disclosed in violation of Exenption 4, and the Trade
Secrets Act, enployees shall follow these notification
procedures:

a. Notification Procedures

1. On receiving a request for comrercial or
financial information that the liaison is unsure
shoul d be w thheld under Exenption 4, you nust
informthe submitter to informHUD within ten
federal working days whether it objects to
rel easing the information on grounds that
rel ease will cause it substantial conpetitive
har m

2. If the submitter has no objection, the
informati on may be rel eased. btain the
submitter's concurrence in witing.
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3. If the submtter objects, you nmust still form



your own concl usion, giving such weight as you

deem appropriate to the submtter's views; would

the rel ease cause the submtter substanti al
competitive harnf

If you decide to withhold the infornmation, you

must obtain the concurrence of the Ofice of the

Assi stant Ceneral Counsel for Personnel and
Ethics Law, if the request is in Headquarters,
or the appropriate Counsel in the region or
field office, if the request was directed to a
field office.

If you decide to rel ease the infornmation over
the submitter's objection, you nmust informthe
submitter in witing of your decision and give
the submitter ten federal working days, before
you rel ease the information, to take judicial
action to restrain the rel ease

Di scl osure of Profit and Loss Statenents under
24 CFR 15.21(c)

Under certain defined conditions, profit
and | oss statenents may be disclosed to
potential eligible purchasers of HUD hel d
multifam |y nortgages. See regulations for
conditions of disclosure and continued

mai nt enance of confidentiality by potentia
el i gi bl e purchasers

(b)5 1) Interagency or intra-agency nenoranduns

or letters which woul d not be available by | aw
to a party other than an agency in litigation
with the Departnent.

There are certain privileges invoked within Exenption 5.

a. deliberative process privilege - protects
gover nnent agenci es' deci si on naki ng
process;

b. attorney work product privilege - protects
gover nnent documents prepared by an
attorney in contenplation of litigation;
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C.

attorney-client privilege - protects
confidential communications between an
attorney and his client relating to a



|l egal matter for which the client has
sought professional advice; and

d. docurents immune to civil discovery are
protected from nandatory discl osure.

(b)6 Personnel and nedical files and simlar

files the disclosure of which would constitute a
clearly unwarranted invasion of personal privacy;

(b)7 Records or information conpiled for |aw

enf orcenment purposes, but only to the extent
that the production of such | aw enforcenent
records or information would (a) reasonably
be expected to interfere with enforcenent
proceedi ngs, (b) deprive a person of the
right to a fair trial or an inpartial

adj udi cation, (c) constitute an unwarranted
i nvasi on of personal privacy, (d) reasonably
be expected to disclose the identity of a
confidential source, including a state,

| ocal, or foreign agency or authority, or
any private institution which furnished
informati on on a confidential basis, and, in
the case of a record or information conpiled
by a crimnal |aw enforcenent authority in
the course of a crimnal investigation or by
an agency conducting a | awful nationa
security intelligence investigation,

i nformati on furni shed by a confidenti al
source, (e) disclose techniques and

procedures for |aw enforcenent investigations;

or prosecutions or would disclose

gui delines for |aw enforcenment investigations;

or prosecutions if such disclosure

coul d reasonably be expected to risk
circunvention of the law, or (f) would
reasonably be expected to endanger the life
or physical safety of any individual.

(b)8 Contained in or related to exam nation
operation, or condition reports prepared by,
on behalf of, or for the use of an agency in
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connection with its responsibility for the

regul ati on or supervision of financial
institutions;

(b)9 Ceol ogi cal and geophysical information and



data, including maps, concerning wells.
3-4 Segregability /2

The Freedom of Information Act requires that reasonably
segregabl e portions of a record be nade avail able after
del etion of portions exenpt under one or nore of the nine
exenptions. Were nonexenpt material is so inextricably
intertwi ned that disclosure of it would | eave only
essential ly neani ngl ess words and phrases, the entire
record can be withhel d.

3-5 Gui dance in Deciding to Disclose or Not Disclose

a. The intent of Congress is that disclosure be the genera
rul e, not the exception. Departnental records are
accessible to the public, and full and pronpt disclosure
of identifiable records is a responsibility of every
person having jurisdiction over such records.

Records are not to be withheld sinply because they
fall within one or nore of the exenpt categories.
Exenptions are discretionary and even records in
exenpt categories should be disclosed unless there
is aneed in the public interest to w thhold.

b. What is the public interest? 1) Subject matter of
the requested records nust specifically concern
identifiable operations or activities of the
governnent, 2) In order for the disclosure to be
likely to contribute to an understandi ng of specific
governnent operations or activities, the disclosable
portions of the requested information nust be
meani ngful ly informative in relation to the subject
matter of the request, 3) The discl osure nust
contribute to the understanding of the public at
| arge, as opposed to the individual understanding of
the requestor or a narrow segnent of interested
persons.

/2 5 USC 552(h)
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3-6 Judi ci al Demands for Disclosure

Any demand of a court or other authority or any request
to an enpl oyee of the Departnment to produce any materi al
contained in the files of the Departnent, or to disclose
any infornmation relating to material contained in files



of the Departnent... shall state with particularity the
mat eri al sought to be obtained or the informati on sought
to be disclosed. No employee shall conply with any such
demand or request w thout the prior approval of the
Secretary, and dither the General Counsel or the
appropriate Counsel in the region or field office, and
shal | proceed only with the advice provided thereafter
(The Secretary has del egated to the General Counsel the
authority to approve the production or disclosure of HUD
materials or information by HUD enpl oyees or forner

enpl oyees in response to subpoenas or denands of courts
or other authorities.) 35 F. R 13756

3-7 Arbitrary and Capricious Wthhol di ng

If a court orders disclosure of records under the Freedom
of Information Act, that have been inproperly wthheld
and the court additionally issues a witten finding that
ci rcunst ances surroundi ng withhol di ng of records has

rai sed questions whet her Departnental personnel acted
"arbitrarily or capriciously" with respect to such

wi t hhol ding, the Ofice of Personnel Managenment may
initiate a proceeding to determ ne whether disciplinary
action is warranted agai nst the enpl oyee primarily
responsi bl e for the w thhol ding, and may make
recomrendati ons for corrective action

(5 US.C 552(a)(4)(F)). Any enployee has the right of
appeal from any adverse finding by the Ofice of
Personnel Managenent. The court may assess agai nst the
United States reasonable attorney fees and other
litigation costs reasonably incurred in any case under
this section in which the conpl ai nant has substantially
prevailed. Ofice of Personnel Managenent (OPM shall
initiate a proceeding to determ ne whether disciplinary
action is warranted agai nst the officer or enployee who
was primarily responsible for the withholding. The

adm nistrative authority of the agency shall take the
corrective action that OPMrecommends. In the event of
nonconpl i ance, the district court may punish for contenpt
the responsi bl e enpl oyee.
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3-8 The Privacy Act

There is a potential for conflict between the Freedom of
Informati on and Privacy Acts. However, the Privacy Act
(5 U.S.C 552(a), P.L. 93-579.) is invoked only when a
request is made for records by an individual's nane or

ot her personal identifier within a Privacy Act system of
records. 1In cases where a request is made for records by



an individual's nane or other personal identifier, the
provi sions of the Privacy Act nust be consi dered.

CGui del ines for handling Freedom of Information Act
requests where Privacy Act provisions may apply may be
found in 24 CFR Part 16. (HUD Handbook 1325.1, Privacy
Act).
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