Project Name:


FHA #:


Date:


232/223(a)(7) Legal Punch-list 

For:  Attorney / Legal
February 3, 2012
PART I:  Documents submitted with the Firm Application 

(#’s 1 – 14 on the Closing Checklist)
	Checklist No. & Document
	Activity

	1.  
Title Report, Title Policy (ALTA 2006) and Exception Documents

	Title Report:
       Reflects current state of title. (No other review necessary).
Pro forma Title Policy
       Jacket:  ALTA 2006 or acceptable state approved alternative.
Schedule A: 

       Amount of insurance equal to loan amount.
       Dated day of Endorsement (CHECK AT CLOSING).
       Name of Insured:  [Name of Mortgagee] and Secretary of Housing and Urban  Development, their successors and assigns, as their interests may appear.
       Title vested in:  Mortgagor.
       Estate or interest:  Fee Simple or Leasehold. 

       Insured instruments should include Mortgage and Regulatory Agreement.
       Legal description exactly as specified in Survey and Mortgage (must include appurtenant easements, where appropriate).

       Operator’s Regulatory Agreement, 92466-NHL (if applicable and if possible).

       Master Tenant/Management Agent’s Regulatory Agreement, 92466-NHL (if applicable and if possible).

Schedule B-I: 

       Exceptions do not compromise insured mortgage’s first lien position. 
       All listed documents provided to Legal.
       References to taxes/assessments specify that taxes are not yet due and payable.
       No monetary encumbrances (other than taxes and assessments not yet due and payable).
       No restrictions with reversionary clause or right of reentry.

       Title conditions, covenants and restrictions that violate Federal Statutes or Regulations, or the Regulatory Agreement must be deleted.
       All encroachments noted and resolved to the satisfaction of program staff. 

       All indemnification or hold harmless provisions binding on the mortgagor identified and discussed with OHP.
       Use restrictions cleared by underwriter as having no effect on project value or operation.
       Review for beneficial easements (e.g., utility and access; if necessary for project operation, request ALTA 19.1-06 Contiguity Endorsement, see Other Endorsements below).
Schedule B-II:

       All listed documents provided for review.
       Review for beneficial easements (e.g., utility and access easements) necessary for project operation, move to B-I and request ALTA 19.1-06 Contiguity Endorsement.
       UCC fixture filing recorded in appropriate recording office.
        Evidence of filing appears on B-II or a Certificate of Filing provided.
       Operating Lease or Memorandum of Operating Lease (if applicable).

       Operator’s Regulatory Agreement, 92466-NHL (if not shown in Schedule A).

       Master Tenant/Management Agent’s Regulatory Agreement, 92466-NHL (if applicable and if not shown in Schedule A).

       All other subordinate interests noted.
Required Endorsements or state equivalent where available: 

       Comprehensive (ALTA 9.3-06 where available).  In those states where the 9.3-06 is not an approved form, the 9-06 is acceptable.
       Environmental (ALTA 8.1-06 or equivalent).
       Location of improvements (ALTA 22-06 or equivalent).

       Access & Entry (ALTA 17-06).

       Arbitration clause deleted (Paragraph 13 of conditions).
Other Endorsements (as appropriate): 

       Zoning (ALTA 3.1-06 or equivalent).

       Survey (ALTA 25-06 or equivalent). 

       Endorsement(s) for encroachments listed in Schedule B-I, as appropriate. 

       Tax parcel (ALTA 18-06 or equivalent).

       Contiguity:  (ALTA 19.1-06, insures against loss if land in Schedule A is not contiguous to an identified non-insured beneficial parcel.

       Contiguity:  (ALTA 19-06), use when real estate in Schedule A consists of multiple parcels to provide coverage that there are no intervening gaps in the Schedule A parcels.  

        “Use or Maintenance” (ALTA 103.1-06) for floating, not plottable, or blanket easements. 

       Ground Leases (ALTA 13.1-06 and CLTA 107.5 or equivalent) for use with leaseholds.
        ______________

        ______________



	
	Comments:
· 

	2.  Nursing Home / Assisted Living Facility / Board and Care License


	Review Items:
License:

       License properly identifies name and location of project.
       Licensee is the Operator/Lessee or Mortgagor (as applicable).  Consult with HUD Underwriter if license is held by the Management Agent.
       License type is consistent with Lender’s Narrative.  
       License is for the proper number of beds/units consistent with Lender’s Narrative.
       License has not expired.  If license is to expire within one (1) month of closing, Operator/Lessee should provide evidence that renewal is in process and expected.
       Type/level of care specified in license is consistent with definitions in § 232 statute. 
Note:  Projects with different levels of care may have 2 or more licenses.



	
	Comments: 


	3.  
Operating Lease, and HUD Addendum
Estoppel Certificate, Memorandum of Lease and Subordination Agreement/ SNDA Agreement (as applicable)


	Review Items:

Lease: 

       Accurate names of Lessor (mortgagor) and Lessee (operator) per Lender’s Narrative.
       Legal description consistent with Title Policy and Survey.
       HUD Operating Lease Addendum (see sample form) attached with subordination and grant of security interest intact. 
                  Accurate names of Lessor (mortgagor) and Lessee (operator).
       All Amendments to lease submitted (check with lender’s attorney).
       Term: Obtain approval from underwriter if less than five years remaining. 

       Recording: If full lease is to be recorded (instead of a memorandum), all amendments must be recorded. Must be recorded separately from Operator’s Regulatory Agreement. 
Lessee’s Estoppel Certificate (for pre-existing leases)(see sample form): 

       Addressed to Mortgagee and HUD.
       Parties to Lease properly identified.
       Lease properly identified and attached.

       Dated date of closing.
Memorandum of Lease:  (if applicable)
       Names of Lessor (mortgagor) and Lessee (operator).
       Legal description consistent with Title Policy and Survey.
       Proper format for recording.  Must be recorded separately from Operator’s Regulatory Agreement.
Subordination Agreement/Subordination Non-Disturbance and Attornment Agreement (see Sample form) (See “Note” below)
       Names of Mortgagee, Mortgagor & Operator/Lessee.
       Check with underwriter whether non-disturbance is authorized, obtain evidence of authorization.  
Note:  A non-disturbance agreement (NDA) should not be provided to an identity-of-interest Operator/Lessee

	
	Comments: 


	4.  Survey 


	Review Items: 
      Existing Survey received:  current Survey not required; or

      Current Survey Required: 
       Legal description exactly as shown on Title Policy.
       Dated (or updated) within 120 days of closing.
       Prepared in accordance with the 2011 instructions found at http://portal.hud.gov/hudportal/HUD?src=/federal_housing_administration/healthcare_facilities/section_232/lean_processing_page/underwriting_guidance_home_page/sample_closing_documents.
       All easements (per Title Policy) and encroachments expressly noted and located (unless noted as unplottable).

       Surveyor’s certification (see http://portal.hud.gov/hudportal/HUD?src=/federal_housing_administration/healthcare_facilities/section_232/lean_processing_page/underwriting_guidance_home_page/sample_closing_documents ).
       Original signature and seal unless prohibited by state law. 

	
	Comments: 


	5. 
Organizational Documents of Mortgagor


	Review Items
       Verify exact legal name of Mortgagor.

       Entity term is perpetual or ten years beyond the term of Mortgage.  

       The following provisions are included, which provisions may automatically terminate when the loan no longer is insured or held by HUD:

1. If any of the provisions of the organizational documents conflict with the terms of the HUD-insured Note, mortgage, deed of trust, security deed, security agreement, or HUD Regulatory Agreement ("HUD Loan Documents"), the provisions of the HUD Loan Documents shall control. 
2. So long as HUD is the insurer or holder of the Note, no provision required by HUD to be inserted into the organizational documents may be amended without HUD’s prior written approval.
3. None of the following will have any force or effect without the prior written consent of HUD: 
a. Any amendment that modifies the term of mortgagor entity; 
b. Any amendment that activates the requirement that a HUD previous participation certification be obtained from any additional person or entity; 
c. Any amendment that in any way affects the HUD Loan Documents; 
d. Any amendment that would authorize any member, partner, owner, officer or director, other than the one previously authorized by HUD, to bind the mortgagor entity for all matters concerning the project which require HUD's consent or approval; 
e.  A change in the Manager/General Partner or pre-approved successor Manager of the mortgagor entity; or

f. Any change in a guarantor of any obligation to HUD.  

4. The mortgagor entity is authorized to execute a note, mortgage, deed of trust or security deed, and security agreement in order to secure a loan to be insured by HUD and to execute the Regulatory Agreement and other documents required by HUD in connection with the HUD-insured loan. 

5. Any incoming member/partner/owner must as a condition of receiving an interest in the mortgagor entity agree to be bound by the HUD Loan Documents and all other documents required in connection with the HUD-insured loan to the same extent and on the same terms as the other members/partners/owners.

6. Notwithstanding any other provisions, upon any dissolution, no title or right to possession and control of the project, and no right to collect the rents from the project, shall pass to any person or entity that is not bound by the Regulatory Agreement in a manner satisfactory to HUD. 

7. The member, partners, officers and directors and any assignee of a member/partner  are liable in their individual capacities to HUD for:

 (1) Funds or property of the Project coming into its possession, which by the provisions of the Regulatory Agreement, the person or entity is not entitled to retain; 

(2) Its own acts and deeds, or acts and deeds of others which it has authorized, in violation of the provisions of the Regulatory Agreement; 

(3) The acts and deeds of affiliates, as defined in the Regulatory Agreement, which the person or entity has authorized in violation of the provisions of the Regulatory Agreement; and 

(4) As otherwise provided by law.

8. The mortgagor entity shall not voluntarily be dissolved or converted to another form of entity without the prior written approval of HUD. 

9. The mortgagor entity has designated ________________________[insert name] as its official representative for all matters concerning the project that require HUD consent or approval.  The signature of this representative will bind the mortgagor entity in all such matters.  The mortgagor entity may from time to time appoint a new representative to perform this function, but within three business days of doing so, will provide HUD with written notification of the name, address, and telephone number of its new representative.  When a person other than the person identified above has full or partial authority with respect to management of the project, the mortgagor entity will promptly provide HUD with the name of that person and the nature of that person’s management authority. 

10. Unless otherwise approved in writing by HUD, the mortgagor entity’s business and purpose shall consist solely of the acquisition, ownership, operation and maintenance of the project FHA Project No. ___________________[insert project number] (the “Project”) located in _______________________________[insert name of City and State], and activities incidental thereto.  Mortgagor shall not engage in any other business or activity.  The project shall be the sole asset of the Mortgagor entity, which shall not own any other real estate other than the aforesaid project. 

11. Notwithstanding any provision in this [______________ (Operating Agreement, Partnership Agreement, Bylaws)] to the contrary, for so long as the Project is subject to a loan insured by HUD, any obligation of the [Corporation, Partnership, or Limited Liability Company, as applicable] to provide indemnification under this [_____________ (Operating Agreement, Partnership Agreement, Bylaws)] shall be limited to (i) coverage afforded under any liability insurance carried by the [Company/Partnership] and (ii) available “surplus cash” of the partnership as defined in the Regulatory Agreement.

       Limits on Indemnification 
No organizational document provisions indemnifying the members, partners, officers, and directors of Mortgagor are acceptable, except as follows:  
1. A nonprofit Mortgagor may indemnify its principals, but only to the extent mandated by state law or to the extent that such indemnification can be paid from available proceeds of liability insurance coverage or from distributions of residual receipts or other funds approved by HUD.  
2. A for-profit Mortgagor may indemnify its principals only to the extent that such indemnification is limited to available proceeds of liability insurance coverage or distributions from surplus cash, if available.   
3. Until funds from a permitted source for payment of indemnification costs are available for payment, the Mortgagor entity shall not (a) pay funds to any members, partners, owners, officers and directors, or (b) pay the deductible on an indemnification policy for any members, partners, officers and directors.  

       Authorizing Resolution indicates that the entity has the authority to enter into loan transaction and designates an authorized signatory.

       Certificate of Incumbency, unless incumbency included in secretary/manager's certificate.     

       Qualified to do business in state where project is located if not organized in that state.

       Certificate of Continued Existence/Good Standing dated within 30 days of closing. (Date to be checked at closing)
       Certification that documents are current, complete and have not been amended or repealed.  (Date to be checked at closing)

	
	Comments


	6. 
Organizational Documents for each entity in Mortgagor’s signature block (if applicable)


	Review Items: 
       Verify exact legal name of each entity in Mortgagor’s signature block is consistent throughout closing documents
       Authorizing Resolution indicates that the entity has the authority to enter into loan transaction and designates an authorized signatory.
___ Certificate of Incumbency.
       Certificate of Continued Existence / Good Standing dated within 30 days of endorsement.

       Certification that documents are current and consistent with Commitment as of date of closing. (Date to be checked at closing).


	
	Comments: 


	7.  
Organizational Documents of Operator/ Lessee (if applicable)

	Review Items
       Verify exact legal name of Operator/Lessee.
       Entity term greater than or equal to term of Lease.
       Authorizing Resolution indicates that the entity has the authority to enter into Lease and loan transaction and designates an authorized signatory.
       Certificate of Incumbency.

       Qualified to do business in state where project is located if not organized in that state.

       Certificate of Continued Existence / Good Standing dated within 30 days of endorsement.

       Certification that documents are current and consistent with Commitment as of date of closing.

	
	Comments: 
· 

	8. 
Organizational Documents of Entities Included in the Operator’s Signature Block (if applicable)


	Review Items:
       Verify exact legal name of each entity in Operator’s signature block is consistent throughout closing documents.
       Authorizing Resolution indicates that the entity has the authority to enter into Lease and loan transaction and designates an authorized signatory.
       Certificate of Incumbency. 
        Certificate of Continued Existence / Good Standing dated within 30 days of endorsement.

       Certification that documents are current and consistent with Commitment as of date of closing.

	
	Comments:


	9.

Master Tenant Organizational Documents (if applicable)
	Review Items
       Verify exact legal name of Master Tenant.
       Entity term greater than or equal to term of Lease.
       Authorizing Resolution indicates that the entity has the authority to enter into Lease and loan transaction and designates an authorized signatory.

       Certificate of Incumbency.

       Qualified to do business in state where project is located if not organized in that state.

       Certificate of Continued Existence / Good Standing dated within 30 days of endorsement.

       Certification that documents are current and consistent with Commitment as of date of closing.

	
	Comments:



	10.

Accounts Receivable Financing Documents (if applicable)


	FHA Lender Narrative – AR Financing Section (See Sample form)
Cash Flow Chart (see sample form)
       Depict each of the AR borrower’s accounts.

       Describe the funds going into each account (for instance, government receivables related to projects x, y and z)

       Indicate where each account is held (name of depository institution)

       Identify any agreements proposed for each account (First and Second lien DACAs, DAISA)

       Show how the funds will flow from one account to another 
AR Loan Agreement and Amendments
      Ensure compliance with OHP policies on AR financing.
      Check that all of the borrowers are operators of facilities with FHA-insured mortgages, and that the use of AR loan proceeds is limited to such facilities.  This may be accomplished as an amendment to the existing AR loan agreement.

      Review provisions on advancement and repayment of AR loan proceeds, and confirm that there is no conflict with the Intercreditor Documents.

      Review security interest/collateral description to ensure that description matches “AR Lender Priority Collateral” in Intercreditor Agreement. 

      Review security interest/collateral description to make determination that any “Lender Priority Collateral” is omitted from “AR Lender’s Priority Collateral” description.

      Review for references to Lockbox Agreement or Blocked Account Agreement, etc. and obtain copies to review.

      Review provisions on default to verify there is no conflict with Intercreditor Documents.

      Review for evidence of any side/ancillary agreements and obtain copies for further review.  Check to verify that accounts receivable from the insured facilities are not pledged to any party other than the AR Lender and FHA Mortgagee or Mortgagor, and are not pledged for obligations unrelated to the FHA-insured facilities operated by the borrowers.

      Review for existence of Guarantees or Pledge Agreements to AR Lender from parent entity of Operator or Investors/Shareholders/Members.  Obtain copy of any such agreement and ensure no conflict with Intercreditor Documents.
AR Loan Note
Security Agreement with AR Lender (and all amendments)
Intercreditor Agreement (See Sample forms)
      Verify whether Mortgagor/Landlord has a security interest in assets of Operator, if so use Version 1.  

      If Mortgagor/Landlord does not have a security interest in Operator’s assets, use Version 2.

      Verify all parties have executed the document.

      Verify Schedule 1 includes only facilities that have FHA-insured mortgages.

      Verify that definition of “AR Lender Priority Collateral” in Section 1.5 is derived from definition of “Collateral” in AR Loan Agreement.

Rider to Intercreditor Agreement  (See Sample forms)
      Verify all parties have executed the document.

      Schedule 1 lists only facilities that have FHA-insured mortgages.

      Use paragraph 4(a) if a lockbox agreement is used for payments to FHA Mortgagee.

      Use paragraph 4(b) if a lessee-designated account is used for payments to FHA Mortgagee.

      Use paragraph 4(c) if an ACH debit account (no Lockbox) is used for payments to FHA Mortgagee.

      Verify that any facilities cross-collateralized in paragraph 5 are only facilities with FHA-insured mortgages.

      Verify that any cross-default in paragraph 5 is between the AR Loan with the HUD-insured facilities and the AR Loan with the non-HUD-insured facilities (“Affiliated Non-HUD Credit Agreement”).

Item 21 from Part 2 of this Punchlist (Security Agreement, UCC Financing Statements, and UCC Search Report for Operator)  (if there is no AR Financing, the Item 21 documents may be submitted with the Part 2 documents)
Item 23 from Part 2 of this Punchlist (Lockbox Agreement and/or DAISA/DACA)  (if there is no AR Financing, the Item 23 documents may be submitted with the Part 2 documents)
      For Medium/Large portfolio projects, the AR Certification that the documents are acceptable to all parties, including the AR lender.  (see sample)
       Determine if additional documents, such as the Master Lease, guaranty or indemnification agreements, should be requested for review.

       Decide if changes/additions need to be made to non-AR documents, such as the Mortgagor’s Regulatory Agreement, Mortgagor’s Attorney’s Opinion, etc., for closing.

       Draft any special conditions Legal will require as a result of the AR document review.



	
	Comments:



	11.

Ground Lease (if applicable)

	Review Items:
      Estoppel Certificate (see sample form), required for existing ground leases.  Dated within 30 days of closing to ensure lease is current.
      Compliance with HUD requirements, including FHA- 2070 (207 Lease Addendum).

       Leasehold Endorsement (ALTA Endorsement 13.1-06) (see item 1, Other Endorsements).


	
	Comments: 



	12.

Secondary Financing Documents (if applicable)
	Review Item:
      Compliance with HUD Requirements.


	
	Comments:

· 

	13.

Management Agent Documents and Review (if applicable)


	Review Item:
Management Agreement
___  Correct parties identified

___  May be terminated upon 30 notice by FHA Mortgagee and/or HUD. 
Management Agent Responsibilities 
___  (1) The MA holds the Certificate of Need or License to provide care;

___  (2) The MA is party to the provider agreement with 3rd party payor (such as Medicare,  Medicaid, or private payor).

If the above items 1 or 2 apply, consult with underwriter to determine if OHP will require MA to provide additional documentation, such as: 

      Organizational Documents.
      Executed Regulatory Agreement (at least those provisions that would apply to a MA if one or more of the above conditions are present).
      UCC Security Agreement and Financing statement for realty and non-realty items.
      Legal Opinion.



	
	Comments:



	14.

Master Lease, Subordination Agreement or SDNA Agreement (whichever is applicable), Sub-Tenant Cross-Default Guaranty
	Review Items:
      OHP portfolio acceptance letter.

      Master Tenant and Sublessee SNDA (see Sample form) or Subordination Agreement Affiliated Landlord and Master Tenant (see Sample form).

      Sub-Tenant Cross-Default Guaranty

Lease: 

       Accurate names of Lessor (mortgagor) and Lessee (operator) per Lender’s Narrative.
      Complies with OHP requirements for a master lease

      Master lease includes “indivisible” language

      Only HUD-insured loans are included in the master lease

       Legal description describes subject property consistent with Title Policy and Survey.

       All Amendments to lease submitted (check with lender’s attorney).

       Term acceptable to OHP. 

       HUD Master Lease Addendum (once finalized by HUD).

       Recording: If full lease is to be recorded (instead of a memorandum), all amendments must be recorded. Must be recorded separately from Master Tenant’s Regulatory Agreement. 
Master Tenant’s Estoppel Certificate (for pre-existing leases)(see sample form): 

       Addressed to Mortgagee and HUD.
       Parties to Lease properly identified.
       Lease properly identified and attached.

       Dated date of closing.
Memorandum of Lease:  (if applicable)
       Names of Lessor (mortgagor) and Lessee (master tenant).
       Legal description describes subject property consistent with Title Policy and Survey.

       Proper format for recording.  Must be recorded separately from Master Tenant’s Regulatory Agreement.


	
	Comments:




I certify that I have completed part I of this punchlist based on the documents submitted to HUD.  The submission to HUD is complete, based on the requirements of part I of this punchlist.  Any omissions are highlighted in yellow and accompanied by either a waiver request or a facially compelling justification.  

__________________________________________[signature of submitter] 
_______________

Typed name and title















Date

PART II: Documents submitted as part of the Closing Package
(#’s 15 – 37 on the Closing Checklist)
	Checklist No. & Document
	Activity

	15.  

Firm Commitment,

Amendments (if any), and Assignments (if any)
	Review Items:
      List Special Conditions requiring legal review in No. 36 below.
      Legal description exactly as shown on Title Policy and Survey.
      Assignment of Commitment (if applicable):  
      Check with underwriter on acceptability of assignment.
      Names of assignor and assignee consistent with underwriter approval.



	
	Comments:


	16.
Mortgage/Deed of Trust/Security Deed

	Review Items:
      Dated same day as Note.
      Name and address of Mortgagor.
      Name and address of Mortgagee, consistent with Commitment.
      Mortgage amount.
      Interest rate.

      Maturity date consistent with Commitment time frame.

      Legal description exactly as shown on Title Policy and Survey.
      Exculpatory language included.

      Properly formatted for recording.
      Assignment of master lease, subleases and sub-tenant cross-default guaranties (for projects including master leases)

      Ground lease rider (for mortgages on ground lease estates)


	
	Comments:


	17.
Owner Regulatory Agreement and Rider (Mortgagor)


	Review Items:
      Form HUD 92466 for for-profits and Form 92466E for non-profits.

      Name and address of Mortgagor.

      FHA project number.

      Mortgagee name.

      Amount of Mortgage Note.

      Original to be returned to HUD Field Office
      Mortgage recording information.  (The statement, “recorded concurrently herewith” is acceptable in lieu of setting forth recording information.)
      Reserve for Replacement amounts.

       Initial Deposit: ________
       Monthly Deposits: __________.

      Transfer Deposit (If applicable: ___________

      Legal description exactly as shown on Title Policy and Survey.
      Properly formatted for recording. 

___Correct form of notary for HUD signatory
      LEAN Regulatory Agreement Rider (see sample form).

      Rider cites correct paragraph numbers in current (original) document. (Rider may have to be amended if an old HUD form is currently recorded).
      Date of Regulatory Agreement.

      Name of Mortgagor.

       Project Name and Number.

      Reserve for Replacements payment amount (+ initial deposit, if applicable).

      Reserve for Replacements – transfer deposit amount (if applicable).

      Old and new project number (if applicable).
      Approved use (as specified by Commitment).



	
	Comments:


	18.
Operator Regulatory Agreement and Rider
	Review Items:
      Form HUD 92466-NHL OR Amended & Restated.

      FHA project number.
      Mortgagee name.
      Amount of Mortgage Note.

__ _ Original to be returned to HUD Field Office
      Mortgage recording information.
      Name of Operator/Lessee.

      Name of Mortgagor.
      Legal description consistent with Title and Survey.
      Properly formatted for recording. 

___Correct form of notary for HUD signatory.
      LEAN Rider Attached (see sample form).

      Rider cites correct paragraph numbers in current (original) document. (Rider may have to be amended if an old HUD form is currently recorded).

      Date of Nursing Home Regulatory Agreement.

      Name of Operator/Lessee.

      Project Name and Number.

      Approved use (as specified by Commitment).

The statement “recorded concurrently herewith” is acceptable in lieu of setting forth recording information.

	
	Comments:


	19.

Master Tenant and/or Management Agent Regulatory Agreement and Rider
	Review Items:
      Form HUD 92466-NHL.

      FHA project number.
      Mortgagee name.
      Amount of Mortgage Note.

__ _ Original to be returned to HUD Field Office
      Mortgage recording information.

      Name of Master Tenant/Management Agent, as applicable.

      Name of Mortgagor.
      Legal description consistent with Title and Survey.

      Properly formatted for recording. 

___Correct form of notary for HUD signatory.
      LEAN Rider Attached (see sample form).

      Date of Nursing Home Regulatory Agreement.

      Name of Master Tenant/Management Agent.

      Project Name and Number.

      Approved use (as specified by Commitment).

The statement “recorded concurrently herewith” is acceptable in lieu of setting forth recording information.

	
	Comments:



	20.
Security Agreement, UCC Financing Statements and UCC Search Report for Mortgagor

	Review Items: 
Security Agreement:

      Dated same day as Note. (CHECK AT CLOSING)
      Name and address of Mortgagor.
      Name and address of Mortgagee, consistent with Commitment.
      FHA project name and number.
      Mortgage amount.
      Granting language:  Debtor hereby grants to Secured Party a security interest in the Collateral to secure the timely payment and performance of the Obligations. (Sufficient to grant a security interest under UCC Article 9).
      Warranty clause: collateral is owned free and clear of any lien, security interest, encumbrance and/or any claim other than the security interest created by the Agreement, taxes not yet due and payable, and other liens approved by HUD.
      Legal description consistent with Title Policy and Survey.
      Collateral description.
Financing Statements:
      Name and address of Mortgagor.
      Jurisdiction of organization or Mortgagor.
      Mortgagor’s organizational ID #, if any.
      Name and address of Mortgagee, consistent with Commitment.
      Name and address of HUD as additional secured party.  Use OHP address in HQ. 
      Legal description consistent with Title Policy and Survey.
      Collateral description consistent with Security Agreement.
      Filed in County where project is located and in appropriate state office of Mortgagor’s organizational jurisdiction. 

UCC Search:
      Search is in the appropriate state office in the jurisdiction of Mortgagor’s organization.
      No prior UCC filings (except those to be released in connection with closing or approved by HUD).


	
	Comments:


	21. 
Security Agreement, UCC Financing Statements and UCC Search Report for Operator/ Lessee (if applicable)


	Review Items:
Security Agreement: 
      Dated same day as Note. (CHECK AT CLOSING)
      Name and address of Operator/Lessee.
      Name and address of Mortgagee, consistent with Commitment.
      FHA project name and number.
      Mortgage amount.
      Granting language:  Debtor hereby grants to Secured Party a security interest in the Collateral to secure the timely payment and performance of the Obligations. (Sufficient to grant a security interest under UCC Article 9)
      Warranty clause:  collateral is owned free and clear of any lien, security interest, encumbrance and/or any claim other than the security interest created by the Agreement, taxes not yet due and payable, and other liens approved by HUD.
      Legal description consistent with Title Policy and Survey.
      Collateral description.
Financing Statements:
      Name and address of Operator/Lessee.
      Operator/Lessee’s organizational ID #, if any.
      Jurisdiction of organization of Operator/Lessee.
      Name and address of Mortgagee.
      Name and address of HUD as additional secured party.  Use OHP address in HQ.
      Legal description consistent with Title Policy and Survey.
      Collateral description consistent with Security Agreement.
      Filed in County where project is located and in appropriate state office of Operator/Lessee’s organizational jurisdiction. 

UCC Search:
      Search is in the appropriate state office in the jurisdiction of Operator/Lessee’s organization.
      No prior UCC filings (except those to be released in connection with closing or approved by HUD). 


	
	Comments:


	22. 
Security Agreement, UCC Financing Statements and UCC Search Report for Master Tenant and/or Management Agent (if applicable)


	Review Items:
Security Agreement: 
      Dated same day as Note. (CHECK AT CLOSING)
      Name and address of Master Tenant/Management Agent.
      Name and address of Mortgagee, consistent with Commitment.
      FHA project name and number.
      Mortgage amount.
      Granting language:  Debtor hereby grants to Secured Party a security interest in the Collateral to secure the timely payment and performance of the Obligations. (Sufficient to grant a security interest under UCC Article 9)
      Warranty clause:  collateral is owned free and clear of any lien, security interest, encumbrance and/or any claim other than the security interest created by the Agreement, taxes not yet due and payable, and other liens approved by HUD.
      Legal description consistent with Title Policy and Survey.
      Collateral description.
Financing Statements:
      Name and address of Master Tenant/Management Agent.
      Master Tenant/Management Agent’s organizational ID #, if any.
      Jurisdiction of organization of Master Tenant/Management Agent.
      Name and address of Mortgagee.
      Name and address of HUD as additional secured party.  Use OHP address in HQ.
      Legal description consistent with Title Policy and Survey.

      Collateral description consistent with Security Agreement.
      Filed in County where project is located and in appropriate state office of Master Tenant/Management Agent’s organizational jurisdiction. 

UCC Search:
      Search is in the appropriate state office in the jurisdiction of Master Tenant/Management Agent’s organization.
      No prior UCC filings (except those to be released in connection with closing or approved by HUD). 


	
	Comments:


	23. 
Lockbox Agreement and/or DAISA/DACA

	Lockbox Agreement and/or DAISA/DACA
 Governmental Healthcare Receivables:

      If Depository Bank will not allow FHA Mortgagee to be a party to document, then obtain copy from AR Lender for review.

      Parties to DAISA-Governmental are Depository Bank, Operator, AR Lender.

      Check that exhibit lists proper account detail of the account subject to the DAISA.

DCA where Depository Bank allows two Lender Lien Holders on Governmental Receivables     

      Parties to DCA are Depository Bank, Operator, AR Lender (First Lien), FHA Mortgagee (Second Lien) OR 

      DCA may be broken into multiple agreements, one for First Lien Lender (AR Lender), and one for Second Lien Lender (FHA Mortgagee).

      HUD should not be a party to DCA.
      Exhibit lists proper account detail of the account subject to the Agreement.

Non-Governmental Healthcare Receivables:

      Parties to DACA are Depository Bank, Operator, AR Lender (First Lien), FHA Mortgagee (Second Lien) OR 

      DCA may be broken into multiple agreements, one for First Lien Lender (AR Lender), and one for Second Lien Lender (FHA Mortgagee).

      HUD should not be a party to DCA.
      Exhibit lists proper account detail of the account subject to the Agreement.


	
	Comments:


	24. 
Mortgagor’s Attorney’s Opinion 


	Review Items:
      Opinion complies with instructions to Guide Form for HUD 91725 dated 4/03.
      Dated day of endorsement.
      Lists all documents reviewed (Any document not reviewed should be marked “n/a” rather than deleted).
      Signed by attorney (not law firm).
      Exhibit A – Legal description consistent with Title Policy and Survey.
      Exhibit B – Mortgagor Certification.
      Exhibit C – Certificate of Existence/Good Standing for Mortgagor and each entity in Mortgagor signature block (current within 30 days). CHECK AT CLOSING
Note:  Opinion should address situation in which the owner is an out-of-state entity and a UCC Financing Statement needs to be filed in the entity’s home state.
 If litigation is disclosed in the Opinion, bring to the attention of the underwriter.

	
	Comments: 


	25.
Operator/ Lessee’s Attorney’s Opinion (if applicable)


	Review Items:
      Approved format  (See Sample Documents).
      Dated day of endorsement.
      Lists all documents reviewed (Any document not reviewed should be marked “n/a” rather than deleted.) (see note below)
      Signed by attorney (not law firm).
      Exhibits: 

      Legal description consistent with Title Policy and Survey.
      Operator/Lessee Certification

      Certificate of Existence/Good Standing for Operator/Lessee and each entity in signature block (current within 30 days)

Note:  for transactions involving A/R financing, Opinion must list all documents required by the A/R Financing Legal Punch List (See Sample form).
If litigation is disclosed in the Opinion, bring to the attention of the underwriter.


	
	Comments: 


	26.

Master Tenant’s and/or Management Agent’s Attorney’s Opinion (if applicable)


	Review Items:
      Approved format  (See Sample Documents).
      Dated day of endorsement.
      Lists all documents reviewed (Any document not reviewed should be marked “n/a” rather than deleted.) (see note below)
      Signed by attorney (not law firm).
      Exhibits: 

      Legal description consistent with Title Policy and Survey.
      Operator/Lessee Certification

      Certificate of Existence/Good Standing for Master Tenant/Management Agent and each entity in signature block (current within 30 days)

Note:  for transactions involving A/R financing, Opinion must list all documents required by the A/R Financing Legal Punch List (See Sample form).
If litigation is disclosed in the Opinion, bring to the attention of the underwriter.


	
	Comments: 


	27.
Repair Escrow Agreement (if applicable)

	Review Items: 
      Name of Mortgagor.
      Name of Mortgagee.
      Estimated cost of non-critical repairs (from Firm Commitment).
      Amount of repair escrow (from Firm Commitment).
      Description of non-critical repairs.
      Time period to complete non-critical repairs.
      Latent defects escrow.
      Approved form. (See Sample Documents).


	
	Comments:


	28.
Mortgagor’s Critical Repairs Certificate (if applicable)

	Review Items
      Certification from Mortgagor that repairs have been completed. 

      Repairs have been verified by underwriter.


	
	Comments: 


	29.

Commercial Space Leases (if applicable)
	Review Items:
      Estoppel Certificate (see sample form) w/ copy of Lease.
      Confirm lease terms are consistent with underwriting.
      Subordination Agreement or SNDA (Note: A non-disturbance agreement (NDA) should not be provided to an identity-of-interest lessee).  Check with underwriter whether non-disturbance is authorized, and obtain evidence of authorization.

	
	Comments:



	30.
Inspection Fee Check (if applicable)

	Review Items:
      Confirm amount of check (See Firm Commitment).
      Include project number and purpose of check on check or stub.


	
	Comments: 


	31. 
MIP Check

	Review Items: 
      Confirm amount of check (See Firm Commitment).
      Include project number and purpose of check on check or stub.


	
	Comments: 
· 

	32. 
Attendance List

(if applicable)

	Review Item: 
      Confirm that all attendees have been listed (to be completed at closing).

	
	Comments: 


	33.
Closing Statement


	Review Item: 
      Collect latest version from lender at closing
      Confirm that underwriter has approved. 


	
	Comments: 


	34.
Short Form Cost Certification

	[Intentionally Left Blank: No Cost Cert Required for A7)

	
	Comments: 
· 

	35. 
Request for Endorsement of Credit Instrument and Rider


	Review Items: 
      Project name, number and location.
      FHA Commitment Date.
      Dated day of endorsement.
      Mortgage amount (3 places).
      Section of National Housing Act (2 places).
      MIP check amount.
      Financing Fees (Cert. of Mortgagee - ¶10).
      Other Liabilities (Cert. of Mortgagor - ¶8(b)).
      Surplus cash notes attached (if applicable).
      Confirmation of collection of inspection fee (if applicable).
      Confirmation of collection of initial deposit to replacement reserve.
      Confirmation of collection of repair escrow (if applicable).
      Confirmation of collection of other escrows (if applicable).
      Prepayment language included.
      Rider (see sample form): 
 FORMCHECKBOX        Includes statement obligating Mortgagee to provide a PCNA every 10 years (See Paragraph C).


	
	Comments: 


	36.
Mortgage Note / Deed of Trust Note / Security Deed Note and Rider


	Review Items:
      Dated same day as Mortgage.  

      Mortgage amount per Commitment.
      Mortgagor name per Commitment.
      Mortgagee name per Commitment.
      Interest rate per Commitment.
      Payment dates & amount per Commitment.
      Maturity date (as per Commitment).
      FHA Commitment date set forth on endorsement panel. 
      HUD Endorsement dated day of closing. 
      The “in effect” date of the 223(a)(7)/232 Note is the “in effect” date on the current Firm Commitment.
      Section of Act under which Mortgage is insured identified on endorsement panel. (223(a)(7)/232)
      Only one original endorsed.
      Prepayment language complies with 24 CFR § 200.87.

      Late charge provisions complies with 24 CFR § 200.88.
      Exculpatory language.
      Notary’s Certification. (Notary’s Certification may be amended to allow title company representative or borrower’s attorney signature unless a notary’s signature is required by state law).
      Additional language on endorsement panel from Mortgagee Letter 06-03:

“For purposes of compliance with Section 223(a)(7)(A)(iv) of the National Housing Act, the contract of mortgage insurance regarding FHA project # (Insert old Project Number) is transferred to FHA project # (Insert new Project Number), and said contract of mortgage insurance is hereby amended to reflect the terms, conditions and provisions of the FHA Firm Commitment for Project # (Insert new Project Number and date) and the National Housing Act as evidenced by the Federal Housing Commissioner’s endorsement for insurance of the Note dated _____________, executed by _________ (Maker), and payable to ____________ in the amount of $______________.”


	
	Comments: 


	37. 
Special Conditions


	      Special Conditions Requiring Legal Review:

       ___________________________________

       ___________________________________

       ___________________________________


	
	Comments: 



	INTERNAL HUD DOCUMENTS 

(For HUD use only:  Items do not appear on checklist)
	      Delegation of Authority (Conferring authority on acting HUD staff who sign the Mortgage, Regulatory Agreements, Note.)

      Cross-Certification Memos.
     


Items to check at Closing
1. Title Policy 
a. Amount of insurance equal to mortgage
b. Recording numbers for Deed of Trust, Regulatory Agreements, fixture filing, and any other key documents. 

c. Policy and endorsements countersigned by authorized representative from title company.

2. License: Check expiration date and name of license holder
3. Survey (if required): Check date. (Must be dated within 120 days of closing)

5. 
Mortgagor’s Organizational Documents: 



a.   Certificate of existence/good standing dated within 30 days of closing



b. 
Certification that documents are current, dated day of closing.

6. 
Parent of Mortgagor Organizational Documents (if applicable): 
a.   Certificate of existence/good standing dated within 30 days of closing



b. 
Certification that documents are current, dated day of closing.

7. 
Operator’s Organizational Documents: 

a.   Certificate of existence/good standing dated within 30 days of closing



b. 
Certification that documents are current, dated day of closing.

8.  
Parent of Operator’s Organizational Documents (if applicable): 
a.   Certificate of existence/good standing dated within 30 days of closing



b. 
Certification that documents are current, dated day of closing.

9.    Accounts Receivable Financing Documents (Review for dates and amounts using A/R Punch List):

a.  No undisclosed changes to previously approved drafts; check version, parties, amounts, and dates.  Verify that the form notices attached as exhibits to DACAs and DAISAs have been completed in a manner which ensures future delivery to the depository bank, identifies the applicable bank account and references the affected 232 project.  Alternatively, obtain a certification that no changes have been made (except for dates) to previously approved AR documents.  


b.  All required signatures have been obtained for each document.


c.  If Operator’s Attorney’s Opinion involves laws of multiple jurisdictions (e.g., organization, property, choice of law identified in the DACA/DAISA), make certain Opinion covers enforceability as to ALL jurisdictions.

d. Copies of filed UCC financing statements/amendments/terminations are submitted or the arrangement for later production is acceptable to the HUD closing attorney.  If a proposed UCC termination must be accepted at closing, a copy of the filed termination must be obtained post-closing.

15.  Firm Commitment:  Check that all amendments have been received. 

19.  Mortgagor’s Security Agreement:  Dated same day as Note. 

20.  Operator’s Security Agreement:  Dated same day as Note. 

22.  Mortgagor’s Attorney’s opinion:


a. Dated day of Endorsement



b. Certificate(s) of existence dated with 30 days of closing

23.  Operator’s Attorneys opinion:
a. Dated day of Endorsement



b. Certificate(s) of existence dated with 30 days of closing



c. On firm letterhead and originally signed by attorney, not by law firm.

29.  Closing Statement: latest version obtained from lender and approved by underwriter.
30.  Short Form Cost Certification: Signed by Underwriter. 

31.  Mortgage Note (See full punch list for review items; this document should be fully reviewed, again, at closing)
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