Westlaw.

Code of Federal Regulations Currentness
Title 24. Housing and Urban Devel opment
Subtitle A. Office of the Secretary, Department
of Housing and Urban Development
g Part 26. Hearing Procedures (Refs & An-
nos)
= Subpart B. Hearings Pursuant to the
Administrative Procedure Act

= 8§26.28 Purpose and scope.

Unless otherwise specified in this title, the rules
in this subpart B of this part apply to hearings
that HUD isrequired by statute to conduct pursu-
ant to the Administrative Procedure Act (5 U.S.C.
554 et seq.)

Code of Federal Regulations Currentness
8§ 26.29 Definitions.

The following definitions apply to subpart B of
this part:

Complaint means the notice from HUD alleging
violations of aHUD statute and/or regulation, cit-
ing the legal authority upon which it isissued,
stating the relief HUD seeks, and informing are-
spondent of his or her right to submit a response
to a designated office and to request an opportun-
ity for a hearing before an Administrative Law
Judge.

Docket Clerk means the Docket Clerk of the Of-
fice of Administrative Law Judges, located at the
following address--409 Third Street, SW.,
Second Floor, Washington, DC 20024; mailing
address is 451 7th Street, SW., Room B-133,
Washington, DC 20410.

Respondent, unless otherwise identified by other
governing statute, rule, or regulation, is the party
against whom the administrative action is taken.
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Response means the written response to a com-
plaint, admitting or denying the allegationsin the
complaint and setting forth any affirmative de-
fense and any mitigating factors or extenuating
circumstances. The response shall be submitted
to the division of the Office of General Counsel
that initiates the complaint or to such other office
as may be designated in the complaint. A re-
sponse is deemed arequest for a hearing.

Code of Federal Regulations Currentness
§ 26.30 Service and filing.

(a) Filing. Unless otherwise provided by statute,
rule, or regulation, all documents shall be filed
with the Docket Clerk. Filing may be by delivery,
first-class mail, overnight delivery, facsimile
transmission, or electronic means; however, the
ALJ may place reasonable limits on filing by fac-
simile transmission or electronic means. All doc-
uments shall clearly designate the docket number
and title of the proceeding. Duplicate copies are
not required unless ordered by the ALJ.

(b) Service. One copy of all documents filed with
the Docket Clerk shall be served upon each party
by the persons filing them and shall be accom-
panied by a certificate of service stating how and
when such service has been made. Service may
be made by delivery, first-class mail, overnight
delivery, facsimile transmission, or electronic
means, however, the ALJ may place reasonable
limits on service by facsimile transmission or

€l ectronic means. Documents shall be served
upon a party's address of residence or principal
place of business, or, if the party is represented
by counsel, upon counsel of record at the address
of counsel. Service is complete when handed to
the person or delivered to the person's office or
residence and deposited in a conspicuous place. If
serviceis by first-class mail, overnight delivery,
facsimile transmission, or electronic means, ser-
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vice is complete upon deposit in the mail or upon
€lectronic transmission.

Code of Federal Regulations Currentness
§ 26.31 Time computations.

(a) General. In computing any period of time un-
der subpart B of this part, the time period begins
the day following the act, event, or default, and
includes the last day of the period, unless the last
day is a Saturday, Sunday, or legal holiday ob-
served by the Federal Government, in which case
the time period includes the next business day.
When the prescribed time period is 7 days or less,
intermediate Saturdays, Sundays, and legal holi-
days shall be excluded from the computation.

(b) Entry of orders. In computing any time period
involving the date of the issuance of an order or
decision by an Administrative Law Judge, the
date of issuance is the date the order or decision
is served by the Docket Clerk.

(c) Service by mail. If adocument is served by
mail, 3 days shall be added to the time permitted
for aresponse.

Code of Federal Regulations Currentness

8§ 26.32 Power s and duties of the Administrative
Law Judge (ALJ).

The ALJ shall conduct afair and impartial hear-
ing, avoid delay, maintain order, and ensure that
arecord of the proceeding is made. The ALJis
authorized to:

(a) Set and change the date, time, and place of the
hearing upon reasonabl e notice to the parties;

(b) Continue or recess the hearing, in whole or in
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part, for a reasonable period of time;

(c) Hold conferences to identify or simplify the
issues, or to consider other matters that may aid
in the expeditious disposition of the proceeding;

(d) Administer oaths and affirmations;

(e) Issue subpoenas requiring the attendance of
witnesses and the production of documents at de-
positions or at hearings;

(f) Rule on motions and other procedural matters;

(g9) Regulate the scope and timing of discovery;

(h) Regulate the course of the hearing and the
conduct of representatives and parties;

(i) Examine witnesses,

(j) Receive, rule on, exclude, or limit evidence;

(k) Upon motion of a party, take official notice of
facts;

(1) Upon motion of a party, decide cases, in
whole or in part, by summary judgment where
there is no disputed issue of material fact;

(m) Conduct any conference, argument, or hear-
ing on motions in person or by telephone;

(n) Upon motion, except where mandated by stat-
ute, extend the time within which any act re-
quired by these rules must be performed where
necessary to avoid prejudicing the public interest
or the rights of the parties, or upon showing of
good cause; and
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(o) Exercise such other authority as is necessary
to carry out the responsibilities of the ALJ under
subpart B of this part.

Code of Federal Regulations Currentness
§ 26.33 Ex parte communications.

No party or person (except employees of the
ALJs office) shall communicate in any way with
the ALJ on any matter at issue in a case, unless
on notice and opportunity for all parties to parti-
cipate. This provision does not prohibit a person
or party from inquiring about the status of a case
or asking routine questions concerning adminis-
trative functions or procedures.

Code of Federal Regulations Currentness
§ 26.34 Sanctions.

(a) The ALJ may sanction a person, including
any party or representative, for failing to comply
with an order, rule, or procedure governing the
proceeding; failing to prosecute or defend an ac-
tion; or engaging in other misconduct that inter-
feres with the speedy, orderly, or fair conduct of
the hearing.

(b) Any sanction, including, but not limited to,
those listed in paragraphs (c), (d), and (€) of this
section, shall reasonably relate to the severity and
nature of the failure or misconduct.

(c) When a party fails to comply with an order,
including an order compelling discovery, the ALJ
may impose an appropriate sanction for such
noncompliance, including, but not limited to, the
following:

(1) Drawing an inference in favor of the re-
guesting party with regard to the information
sought;
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(2) In the case of requests for admission, deem-
ing any matter about which an admission is re-
guested to be admitted;

(3) Prohibiting the party failing to comply with
the order from introducing evidence concern-
ing, or otherwise relying upon, testimony relat-
ing to the information sought; or

(4) Striking any part of the pleadings or other
submissions of the party failing to comply with
the order.

(d) If aparty failsto prosecute or defend an ac-
tion brought under subpart B of this part, the ALJ
may dismiss the action or may issue a decision
against the non-prosecuting or defending party.
Such decision of the ALJ shall constitute final
agency action and shall not be appealable to the
Secretary under 8 26.52 of this part.

(e) The ALJ may refuse to consider any motion,
request, response, brief, or other document that is
not filed in atimely fashion.

Code of Federal Regulations Currentness
§ 26.35 Disqualification of ALJ.

(@) An ALJin aparticular case may disqualify
himself or herself.

(b) A party may file with the ALJ a motion for
the ALJs disgualification. The motion shall be
accompanied by an affidavit alleging the grounds
for disqualification.

(c) Upon the filing of a motion and affidavit, the
ALJ shall proceed no further in the case until the
matter of disqualification is resolved.
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(d) If the ALJ does not withdraw from the pro-
ceedings, a written statement of his or her reasons
for electing not to withdraw shall be incorporated
into the record and the hearing shall proceed.

Code of Federal Regulations Currentness

§ 26.36 Partiesto the hearing.
(a) General. The parties to the hearing shall be
the respondent and HUD.

(b) Rights of parties. Except as otherwise limited
by subpart B of this part, all parties may:

(1) Be accompanied, represented, and advised
by arepresentative;

(2) Participate in any conference held by the
ALJ;

(3) Conduct discovery;

(4) Agreeto stipulations of fact or law, which
shall be made part of the record,;

(5) Present evidence relevant to the issues at
the hearing;

(6) Present and cross-examine witnesses;

(7) Present oral arguments at the hearing as
permitted by the ALJ; and

(8) Submit written briefs and proposed findings
of fact and conclusions of law after the hearing,
as permitted by the ALJ.
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Code of Federal Regulations Currentness
8§ 26.37 Separ ation of functions.

No officer, employee, or agent of the Federal
Government engaged in the performance of in-
vestigative, conciliatory, or prosecutorial func-
tions in connection with the proceeding shall, in
that proceeding or any factually related proceed-
ing under subpart B of this part, participate or ad-
vise in the decision of the Administrative Law
Judge, except as awitness or counsel during the
proceeding, or in its appellate review.

Code of Federal Regulations Currentness
§ 26.38 Commencement of action.

Proceedings under subpart B of this part shall
commence with the Government's filing of a
complaint, as that term is defined in § 26.29, with
the Docket Clerk. The respondent's response to
the complaint shall be timely filed with the Dock-
et Clerk and served upon the Government in ac-
cordance with the procedures set forth in the
complaint. If the respondent fails to submit are-
sponse to the Docket Clerk, then the Government
may file amotion for a default judgment in ac-
cordance with § 26.41.

Code of Federal Regulations Currentness
§ 26.39 Prehearing conferences.
(a) The ALJ may schedule prehearing confer-

ences as appropriate.

(b) Upon the motion of any party or sua sponte,
the ALJ may schedule a prehearing conference at
areasonable time in advance of the hearing.

(c) The ALJ may consider the following at a pre-
hearing conference:
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(1) Simplification of the issues;

(2) Stipulations of fact and of the authenticity,
accuracy, and admissibility of documents;

(3) Submission of the case on briefsin lieu of
an oral hearing;

(4) Limitation of the number of witnesses;

(5) The exchange of witness lists and of pro-
posed exhibits;

(6) Discovery;

(7) The time and place for the hearing; and

(8) Such other matters as may tend to expedite

the fair and just disposition of the proceedings.

Code of Federal Regulations Currentness
8 26.40 Motions.

(a) General. All motions shall state the specific
relief requested and the basis therefore and, ex-
cept during a conference or the hearing, shall be
in writing. Written motions shall be filed and
served in accordance with § 26.30. Either party
may submit a proposed order with any motion.

(b) Response to motions. Unless otherwise
ordered by the ALJ, aresponse to a written mo-
tion may be filed within 10 days after service of

the motion. A party failing to respond timely to a

motion may be deemed to have waived any ob-
jection to the granting of the motion.

(c) Motions for extensions. Either party may file
amotion for extension. At the discretion of the
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ALJ, amotion for an extension of time may be
granted for good cause at any time, notwithstand-
ing an objection or any reply to the motion, con-
sistent with § 26.32(f). The ALJ may waive the
reguirements of this section as to motions for ex-
tensions of time or any page limits.

(d) Right to reply. The moving party shall have
no right to reply, except as permitted by the ALJ.

(e) Oral Argument. Either party may request oral
argument on any motion, but such argument shall
be available at the sole discretion of the ALJ.

(f) Motions for summary judgment.

(1) A party claiming relief or a party against
whom relief is sought may timely move, with
or without supporting affidavits, for summary
judgment on all or part of the claim.

(2) Objections in the consideration of summary
judgment motions or answers thereto based
upon afailure to strictly comply with the provi-
sions of Rule 56 of the Federal Rules of Civil
Procedure may, at the discretion of the ALJ, be
overruled.

(g) Motions for dismissal. When amotion to dis-
miss the proceeding is granted, the ALJ shall
make and file a determination and order in ac-
cordance with the provisions of § 26.50.

Code of Federal Regulations Currentness

§ 26.41 Default.

(a) General. The respondent may be found in de-
fault, upon motion, for failure to file atimely re-
sponse to the Government's complaint. The mo-
tion shall include a copy of the complaint and a
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proposed default order, and shall be served upon
all parties. The respondent shall have 10 days
from such service to respond to the motion.

(b) Default order. The ALJ shall issue a decision
on the motion within 15 days after the expiration
of the time for filing a response to the default
motion. If adefault order isissued, it shall consti-
tute the final agency action.

(c) Effect of default. A default shall constitute an
admission of all facts alleged in the Government's
complaint and awaiver of respondent's right to a
hearing on such allegations. The penalty pro-
posed in the complaint shall be set forth in the
default order and shall be immediately due and
payable by respondent without further proceed-
ings.

Code of Federal Regulations Currentness
§ 26.42 Discovery.

(a) General. The parties are encouraged to engage
in voluntary discovery procedures, which may
commence at any time after an answer has been
filed. Parties may obtain discovery regarding any
matter, not privileged, that is relevant to the
claim or defense of any party, including the exist-
ence, description, nature, custody, condition, and
location of any books, documents, or other tan-
gible things and the identity and location of per-
sons having knowledge of any discoverable mat-
ter. For good cause, the ALJ may order discovery
of any matter relevant to the subject matter of the
action. To be relevant, information need not be
admissible at the hearing, if the discovery ap-
pears reasonably calculated to lead to the discov-
ery of admissible evidence. Each party shall bear
its own expenses associated with discovery.

(b) Discovery in Program Fraud Civil Remedies
Actions.

Page 6

(1) Upon receipt of a complaint, the defendant
may, upon written request to the Office of Gen-
eral Counsel, review any relevant and material
nonprivileged documents, including any ex-
culpatory documents, that relate to the allega-
tions set out in the complaint. Exculpatory in-
formation that is contained in a privileged doc-
ument must be disclosed; however, the priv-
ileged document need not be provided.

(2) With the exception of the limited discovery
permitted under paragraph (b)(1) of this sec-
tion, unless agreed to by the parties, discovery
shall be available only as ordered by the ALJ.
The ALJ shall order only that discovery that he
or she determines is necessary for the expedi-
tious, fair, and reasonable consideration of the
issues, is not unduly costly or burdensome, and
will not unduly delay the proceeding. Discov-
ery of privileged information shall not be per-
mitted. The request for approval sent to the At-
torney General from the General Counsel or
designee, as described in 31 U.S.C. §
3803(a)(2), is not discoverable under any cir-
cumstances. The ALJ may grant discovery sub-
ject to a protective order under § 26.44.

(c) Authorized discovery. The following types of
discovery are authorized:

(1) Requests for production of documents.

(i) Any party may serve upon any other party a
written request to produce and permit the party
making the request, or someone acting on the
requestor's behalf, to inspect, copy, test, or
sample any designated documents or electron-
ically stored information--including writings,
drawings, graphs, charts, photographs, sound
recordings, images, and other data or data com-
pilations stored in any medium from which in-
formation can be obtained--translated, if neces-
sary, by the respondent into reasonably usable
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form, or to inspect, copy, test, or sample any
designated tangible things that constitute or
contain matters within the scope of § 26.42(a)
and which are in the possession, custody, or
control of the party upon whom the request is
served.

(ii) The request shall set forth, either by indi-
vidual item or by category, the itemsto bein-
spected, and describe each with reasonabl e par-
ticularity. The request shall specify a reason-
able time, place, and manner of making the in-
spection and performing the related acts. The
request may specify the form or formsin which
electronically stored information is to be pro-
duced.

(iii) The party upon whom the request is served
shall serve awritten response within 20 days
after the service of the request. A shorter or
longer time may be directed by the ALJ or, in
the absence of such an order, agreed toin a
written document by the parties, which shall be
submitted to the ALJ in atimely manner. The
response shall state, with respect to each item
or category, whether inspection and related
activities will be permitted as requested. If
there are any objections to any requests, includ-
ing objections to the requested form or forms
for producing electronically stored information,
the response shall state the reasons for such ob-
jections. If objection is made to part of an item
or category, the part shall be specified and in-
spection permitted of the remaining parts. If
objection is made to the requested format for
producing electronically stored information--or
if no format was specified in the request--the
responding party must state the format it in-
tends to use. The party submitting the request
may move for an order under paragraph (e) of
this section with respect to any objection to or
other failure to respond to the request or any
part thereof, or any failure to permit inspection
as requested.
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(iv) Unless the parties otherwise agree, or the
ALJ otherwise orders:

(A) A party who produces documents for
inspection shall produce them as they are
kept in the usual course of business or
shall organize and label them to corres-
pond with the categories in the request;

(B) If arequest does not specify the form
or forms for producing electronically
stored information, a responding party
must produce the information in a format
in which it is ordinarily maintained or in a
format that is reasonably usable; and

(C) A party need not produce the same
electronically stored information in more
than one form.

(2) Requests for admissions. Any party may
serve upon any other party awritten request for
the admission of the genuineness of any docu-
ments described in the request or of the truth of
any relevant matters of fact. Copies of docu-
ments shall be delivered with the request unless
copies have already been furnished. Each re-
guested admission shall be considered admit-
ted, unless, within 30 days after service of the
request, or within such other time as the parties
may agree to or the ALJ determines, the party
from whom the admission is sought serves
upon the party making the request either:

(i) A statement, which:

(A) Denies specifically the relevant mat-
ters for which an admission is requested,
or sets forth in detail the reasons why the
party can neither truthfully admit nor deny
them;
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(B) Fairly meets the substance of the re-
quested admission, and when good faith
requires that a party qualify an answer or
deny only a part of the matter of which an
admission is requested, the party specifies
as much of it asis true and qualifies or
denies the remainder; and

(C) Does not assert lack of information or
knowledge as areason for failure to admit
or deny, unless the party states that the
party has made reasonable inquiry, and
that the information known or readily ob-
tainable by the party isinsufficient to en-
able the party to admit or deny; or

(ii) Written objections to a requested admis-
sion, which state the grounds for the objection
and which object to a requested admission, if
necessary, either in whole or in part, on the
basis of privilege or relevance. Responses to
the request for admission on matters to which
objections have been made may be deferred un-
til each objection is ruled upon, but if written
objections are made only to a part of arequest,
aresponse to the remainder of the request shall
be provided.

(iii) Any matter admitted under thisruleis con-
clusively established unless the ALJ, on mo-
tion, permits withdrawal or amendment of the
admission. Admissions obtained pursuant to
this procedure may be used in evidence only
for the purposes of the pending action. The use
of obtained admissions as evidence is permitted
to the same extent and subject to the same ob-
jections as other evidence.

(3) Written interrogatories.

(i) Service of written interrogatories. Any party
may serve upon any other party written inter-
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rogatories, not exceeding 25 in number, includ-
ing all discrete subparts, unless additional in-
terrogatories are agreed to by the parties or
leave to serve additional interrogatoriesis
granted by the ALJ.

(ii) Response to interrogatories. Within 20 days
after service of the request, the party upon
whom the interrogatories are served shall serve
awritten response, unless the parties agree in a
written document submitted to the ALJ or the
ALJ determines that a shorter or longer period
is appropriate under the circumstances. The re-
sponse shall specifically answer each interrog-
atory separately and fully in writing, unless it
is objected to, in which event the objecting
party shall state the reasons for objection with
specificity. Any ground not stated in atimely
objection is waived unless the party's failure to
object is excused by the ALJ for good cause
shown. If objection is made to only part of an
interrogatory, the objectionable part shall be
specified and the party shall answer to the ex-
tent the interrogatory is not objectionable.

(iii) Option to produce business records. Where
the answer to an interrogatory may be derived
or ascertained from the business records, in-
cluding electronically stored information, of
the party upon whom the interrogatory has
been served or from an examination, audit, or
inspection of such business records, including a
compilation, abstract, or summary thereof, and
the burden of deriving or ascertaining the an-
swer is substantially the same for the party
serving the interrogatory as for the party
served, it is a sufficient answer to such inter-
rogatory to specify the records from which the
answer may be derived or ascertained and to
afford to the party serving the interrogatory
reasonable opportunity to examine, audit, or in-
spect such records and to make copies, compil-
ations, abstracts, or summaries. A specification
shall be in sufficient detail to permit the inter-
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rogating party to locate and to identify, as read-
ily as can the party served, the records from
which the answer may be ascertained.

(4) Depositions.

(i) A party may take the oral deposition of any
person. Reasonable written notice of deposition
shall be served upon the opposing party and the
deponent. The attendance of a deponent may be
compelled by subpoena where authorized by
law or other order by the ALJ.

(ii) Each person testifying on oral deposition
shall be placed under oath by the person before
whom the deposition is taken. The deponent
may be examined and cross-examined. The
guestions and the answers, together with all ob-
jections made, shall be recorded by the person
before whom the deposition is to be taken or
under that person's direction.

(iii) Objections. Objection may be made to
guestions or answers for any reason that would
require the exclusion of the testimony under §
26.47 asif the witness were present and testify-
ing at hearing. Objections shall be in short
form, stating every ground for objection. Fail-
ure to object to any question or answer shall be
considered awaiver of objection, unless the
parties agree otherwise. Rulings on any objec-
tions shall be made by the ALJ at hearing, or at
such other time asis requested by motion. The
examination shall proceed, with the testimony
being taken subject to the objections; a person
may instruct a deponent not to answer only
when necessary to preserve a privilege, to en-
force alimitation directed by the ALJ, or to
present a motion under § 26.44.

(iv) Submission to deponent. A transcript of the
deposition shall be submitted to the deponent
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for examination and signature, unless submis-
sion iswaived by the deponent and the parties.
Any changes in form or substance that the de-
ponent desires to make shall be entered upon
the transcript by the person before whom the
deposition was taken, with a statement of reas-
ons given by the deponent for making them.
The transcript shall then be signed by the de-
ponent, unless the parties by stipulation waive
the signing or the deponent isill, cannot be
found, or refusesto sign. If the transcript is not
signed, the person before whom the deposition
was taken shall sign it and state on the record
the reason that it is not signed by the deponent.

(v) Certification and filing. The person before
whom the deposition was taken shall make a
certification on the transcript as to its accuracy.
Interested parties shall make their own arrange-
ments with the person recording the testimony
for copies of the testimony and the exhibits.

(vi) Deposition as evidence. Subject to appro-
priate rulings by the ALJ on objections, the de-
position or any part may be introduced into
evidence for any purpose if the deponent is un-
available. Only that part of a deposition that is
received in evidence at hearing shall constitute
a part of the record in the proceeding upon
which a decision may be based. Nothing in this
rule isintended to limit the use of a deposition
for impeachment purposes.

(vii) Payment of fees. Fees shall be paid by the
person upon whose application the deposition
istaken.

(d) Supplementation of Responses. A party who
has responded to arequest for discovery by
providing aresponse is under a duty to timely
amend any prior response to an interrogatory, re-
quest for production, or request for admission if
so ordered by the ALJ, or if the party learns that
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the response is in some material respect incom-
plete or incorrect and if the additional or correct-
ive information has not otherwise been made
known to all other parties during the discovery
process or in writing.

(e) Motions to compel.

(1) In connection with any discovery proced-
ure, by motion addressed to the ALJ and upon
a showing of agood faith attempt to resolve the
issue without the ALJs intervention, either
party may file a motion to compel aresponse
with respect to any objection or other failureto
respond to the discovery requested or to any
part thereof, or any failure to respond as spe-
cifically requested. An evasive or incomplete
answer to arequest for discovery istreated as a
failure to answer.

(2) The motion shall describe the information
sought, cite the opposing party's objection, and
provide arguments supporting the motion.

(3) The opposing party may file aresponse to
the motion, including a request for a protective
order in accordance with § 26.44.

(4) Orders compelling discovery shall be issued
only where such discovery will not compel the
disclosure of privileged information, unduly
delay the hearing, or result in prejudice to the
public interest or the rights of the parties, and
upon a showing of good cause.

(5) A party need not provide discovery of elec-
tronically stored information from sources that
the party identifies as not reasonably accessible
because of undue burden or cost. On motion to
compel discovery, the party from whom dis-
covery is sought must show that the informa-
tion is not reasonably accessible because of un-
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due burden or cost. If that showing is made, the
ALJ may nonetheless order discovery from
such sources if the requesting party shows good
cause or, when the party's refusal to provide the
information sought is solely due to undue ex-
pense, the party seeking the discovery agrees to
bear the expense associated with the request.

(f) Refusal to honor discovery order. When a
party refuses to honor a discovery order, the ALJ
may issue such ordersin regard to the refusal as
justice shall require, including the imposition of
sanctions pursuant to § 26.34.

Code of Federal Regulations Currentness
§ 26.43 Subpoenas.

(a) General. Upon written request of a party, the
ALJ may issue a subpoena requiring the attend-
ance of awitness at a deposition or hearing, and/
or the production of documents. The request shall
specify any documents to be produced and shall
list the names and addresses of the witnesses.

(b) Time of request. A request for a subpoenain
aid of discovery shall befiled in time to permit
the conclusion of discovery 15 days before the
date fixed for the hearing. A request for a sub-
poenato testify at the hearing shall be filed at
least 3 days prior to the hearing, unless otherwise
allowed by the ALJfor good cause shown.

(c) Content. The subpoena shall specify the time
and place at which the witness is to appear and
any documents the witness is to produce.

(d) Service and fees. Subpoenas shall be served,
and fees and costs paid to subpoenaed witnesses,
in accordance with Rule 45(b)(1) of the Federal
Rules of Civil Procedure.
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(e) Motion to quash. The individual to whom the
subpoenais directed or a party may file amotion
to quash the subpoena within 10 days after ser-
vice, or on or before the time specified in the
subpoenafor compliance if it isless than 10 days
after service.

Code of Federal Regulations Currentness
8§ 26.44 Protective orders.

(a) A party, a prospective witness, or a deponent
may file amotion for a protective order with re-
spect to discovery sought by an opposing party or
with respect to the hearing, seeking to limit the
availability or disclosure of evidence.

(b) Protective orders may be issued by an ALJif
the ALJ determines such an order is necessary to
protect a party or other person from annoyance,
embarrassment, oppression, or undue burden or
expense because:

(1) The discovery sought is unreasonably cu-
mulative or duplicative, or is obtainable from
some other source that is more convenient, less
burdensome, or less expensive;

(2) The party seeking discovery has had ample
opportunity by discovery in the action to obtain
the information sought; or

(3) The burden or expense of the proposed dis-
covery outweighsits likely benefit, taking into
account the needs of the case, the amount in
controversy, the parties resources, the import-
ance of the issues at stake in the litigation, and
the importance of the proposed discovery in
resolving the issues.

Code of Federal Regulations Currentness
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8 26.45 General.

(a) Time of hearing. The hearing shall commence
not later than 90 days following the date of the
Government's filing of the complaint and re-
sponse with the Docket Clerk under § 26.38, un-
less the time is extended for good cause. The ALJ
shall provide written notice to all parties of the
reasons for any extension of time.

(b) Location of hearing. The hearing shall be held
in a place most convenient for the respondent and
witnesses, or in such other place as may be
agreed upon by the parties and the AL J.

(c) Notice of hearing. The ALJ shall issue a no-
tice of hearing to all parties specifying the time
and location of the hearing, the matters of fact
and law to be heard, the legal authority under
which the hearing is to be held, a description of
the procedures for the conduct of the hearing, and
such other matters as the ALJ determines to be

appropriate.

(d) Exceptions for Program Fraud Civil Remedies
Act matters. For Program Fraud Civil Remedies
actions, the hearing is commenced by the issu-
ance of a notice of hearing and order by the ALJ,
as set forth in 31 U.S.C. 3803(d)(2)(B). Hearings
for Program Fraud Civil Remedies Act matters
shall be located in accordance with 31 U.S.C.
3803(g)(4).

(e) Burden and standard of proof. HUD shall
prove the respondent's liability and any aggravat-
ing factors by a preponderance of the evidence.
Respondent shall prove any affirmative defenses
and any mitigating factors by a preponderance of
the evidence.

(f) Public hearings. Unless otherwise ordered by
the ALJfor good cause shown, the hearing shall
be open to the public.
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Code of Federal Regulations Currentness
8§ 26.46 Witnesses.

(a) Except as provided in paragraph (b) of this
section, testimony at the hearing shall be given
orally by witnesses under oath or affirmation.

(b) At the discretion of the ALJ, testimony may
be admitted in the form of awritten statement or
deposition. In order to be admissible, any written
statement must be provided to all other parties
along with the last known address of the witness,
in amanner that allows sufficient time for other
parties to subpoena the witness for cross-
examination at the hearing.

Code of Federal Regulations Currentness
§ 26.47 Evidence.

The ALJ shall admit any relevant oral or docu-
mentary evidence that is not privileged. Unless
otherwise provided for in this part, the Federal
Rules of Evidence shall provide guidance to the

ALJs evidentiary ruling, but shall not be binding.

Parties may object to clearly irrelevant material,
but technical and hearsay objections to testimony
as used in a court of law will not be sustained.
The ALJ may, however, exclude evidence if its
probative value is substantially outweighed by
confusion of the issues, or by considerations of
undue delay, waste of time, or needless presenta-
tion of cumulative evidence.

Code of Federal Regulations Currentness
§ 26.48 Posthearing briefs.

Posthearing briefs shall be filed only upon order
by the ALJ.

Code of Federal Regulations Currentness
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8 26.49 Therecord.

The hearing will be recorded and transcribed by a
reporter designated by the Department under the
supervision of the ALJ. The parties and the pub-
lic, at their own expense, may obtain copies of
transcripts from the reporter. A copy of the tran-
script shall be made available at cost to the
parties upon request. The transcript of testimony,
exhibits, and other evidence admitted at the hear-
ing and all papers and requests filed in the pro-
ceeding constitute the record for the decision by
the ALJ and the Secretary or designee.

Code of Federal Regulations Currentness
§ 26.50 Initial decision.

(a) The ALJ shall issue an initial decision based
only on the record, which shall contain findings
of fact, conclusions of law, and the relief granted.
The ALJs initial decision shall not become ef-
fective unless it becomes or is incorporated into
final agency action in accordance with 88
26.50(c) or 26.52(1).

(b) The ALJ shall serve theinitial decision on all
parties within 60 days after either the close of the
record or the expiration of time permitted for
submission of posthearing briefs, whichever is
later. The ALJ may extend the 60-day period for
serving theinitial decision in writing for good
cause. Theinitial decision shall inform the parties
that, if provided for and consistent with Depart-
mental regulations, any party may request, in
writing, Secretarial review of the determination
within 30 days after the ALJ issues the initial de-
cision, in accordance with 8§ 26.52 of this part.
The determination shall include the mailing ad-
dress, facsimile number, and electronic submis-
sion information to which the request for Secret-
arial review should be sent. A request for Secret-
arial review may be made by mail, delivery, fac-
simile, or electronic submission.
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(c) If no appeal istimely filed with the Secretary
or designee, the initial decision shall become the
final agency action.

Code of Federal Regulations Currentness
§ 26.51 Interlocutory rulings.

(@) Interlocutory rulings by the ALJ. A party
seeking review of an interlocutory ruling shall
file amotion with the ALJ within 10 days of the
ruling requesting certification of the ruling for re-
view by the Secretary. Certification may be gran-
ted if the ALJ believes that:

(1) It involves an important issue of law or
policy asto which there is substantial ground
for difference of opinion; and

(2) An immediate appeal from the order may
materially advance the ultimate termination of
the litigation.

(b) Petition for review. Any party may file a peti-
tion for review of an interlocutory ruling within
10 days of the ALJ's determination regarding cer-
tification.

(c) Secretarial review. The Secretary, or design-

ee, shall review a certified ruling. The Secretary,
or designee, has the discretion to grant or deny a
petition for review from an uncertified ruling.

(d) Continuation of hearing. Unless otherwise
ordered by the ALJ or the Secretary, or designee,
the hearing shall proceed pending the determina-
tion of any interlocutory appeal, and the order or
ruling of the ALJ shall be effective pending re-
view.
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Code of Federal Regulations Currentness

8§ 26.52 Appeal to the Secretary.

(a) General. Either party may file with the Secret-
ary an appeal within 30 days after the date that
the ALJissues an initial decision. The Secretary
or the Secretary's designee may extend the
30-day period in his or her sole discretion, for
good cause.

(b) Brief in support of appeal. The appeal shall be
accompanied by awritten brief, not to exceed 15
pages, specifically identifying the party's objec-
tions to the initial decision or order of the ALJ
and the party's supporting reasons for any objec-
tions. The appealing party may request leave to
file abrief in excess of 15 pages for good cause
shown. Alternative proposed findings and conclu-
sions, if any, may be appended as an exhibit.

(c) Briefsin opposition. Any opposing party may
submit a brief in opposition to the appeal, not to
exceed 15 pages, within 20 days of the date a
copy of the appeal and accompanying brief were
received. The opposing party may request leave
to file abrief in excess of 15 pages for good
cause shown. The brief in opposition shall spe-
cifically state the opposing party's reasons for
supporting the AL J's determination or taking ex-
ceptions to any part of the ALJ's determination.

(d) Extensions and additional briefs. The Secret-
ary or Secretary's designee may extend the dead-
lines or page limitations set forth in paragraphs
(b), (¢), and (d) of this section, in his or her sole
discretion. The Secretary may also permit the fil-
ing of additional briefs, in his or her sole discre-
tion.

(e) Forwarding of the record. Upon request by the
Office of the Secretary, the ALJ shall forward the
record of the proceeding to the Secretary or de-
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signee.

(f) Personal appearance. There is no right to ap-
pear personally before the Secretary or designee.

(g) ALJ decisions upon failure to prosecute or de-
fend. Thereis no right to appeal any decision is-
sued by an ALJin accordance with § 26.37(d) of
this part.

(h) Objections not raised before ALJ. In review-
ing the initial decision, the Secretary or designee
shall not consider any objection that was not
raised before the ALJ, unless a demonstration is
made of extraordinary circumstances causing the
failure to raise the objection.

(i) Evidence considered. The Secretary or design-
ee shall consider only evidence contained in the
record forwarded by the ALJ. However, if any
party demonstrates to the satisfaction of the Sec-
retary or designee that additional evidence not
presented at the hearing is material and that there
were reasonable grounds for the failure to present
such evidence at the hearing, the Secretary or de-
signee shall remand the matter to the ALJ for re-
consideration in light of the additional evidence.

(j) Ex parte communications. The prohibitions of
ex parte communicationsin § 26.33 shall apply to
contacts with the Secretary or designee.

(K) Relief. The Secretary or designee may affirm,
modify, reduce, reverse, compromise, remand, or
settle any relief granted in theinitial decision.
The Secretary or designee shall consider, and in-
cludein any final determination, such factors as
may be set forth in applicable statutes or regula-
tions.

(1) Decision.
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(1) Generally. Where a Secretarial appeal has
been timely made, the Secretary, or designee,
shall issue awritten determination within 30
days after receipt of the brief in opposition, if
any, and shall serve it upon the parties to the
hearing. The Secretary, or designee, may ex-
tend the time in which awritten determination
must be issued by an additional 60 days for
good cause shown in awritten justification is-
sued to the parties. The written decision of the
Secretary shall be the final agency action. If the
Secretary, or designee, does not act upon the
appeal of aninitial decision within 90 days of
service of the appeal, then the initial determin-
ation shall be the final agency action.

(2) Exception for cases brought under the Pro-
gram Fraud Civil Remedies Act. Where a Sec-
retarial appeal has been timely made in a case
brought under the Program Fraud Civil Remed-
ies Act, the Secretary, or designee, shall issue a
written determination within 30 days after re-
ceipt of appeal and shall serveit upon the
parties to the hearing. The written decision of
the Secretary shall be the final agency action. If
the Secretary, or designee, does not act upon
the appeal of an initial decision within 30 days
of service of the appeal, the initial decision
shall become final and the Respondent will be
served with a statement describing the right to
seek judicial review, if any.

Code of Federal Regulations Currentness
8 26.53 Exhaustion of administrative remedies.

In order to fulfill the requirement of exhausting
administrative remedies, a party must seek Sec-
retarial review under § 26.52 prior to seeking ju-
dicial review of any initial decision issued under
subpart B of this part.

Code of Federal Regulations Currentness
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8 26.54 Judicial review.

Judicial review shall be available in accordance
with applicable statutory procedures and the pro-
cedures of the appropriate federal court.

Code of Federal Regulations Currentness

§ 26.55 Collection of civil penalties and assess-
ments.

Collection of civil penalties and assessments
shall be in accordance with applicable statutory
provisions.

Code of Federal Regulations Currentness
§ 26.56 Right to administrative offset.

The amount of any penalty or assessment that has
become final under § 26.50 or § 26.52, or for
which ajudgment has been entered after action
under § 26.54 or § 26.55, or agreed uponin a
compromise or settlement among the parties, may
be collected by administrative offset under 31
U.S.C. 3716 or other applicable law. In Program
Fraud Civil Remedies Act matters, an adminis-
trative offset may not be collected against are-
fund of an overpayment of federal taxes then or
later owing by the United States to the Respond-
ent.
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