4010.1 CHG

CHAPTER 3. POLI CY STATEMENTS CONCERNI NG COWM TMENTS
3-1. LEASEHOLDS - HOVE MORTGACES.

a. Policy of the Adnministration. Leaseholds nmay be accepted as
security for FHA insured nortgages when they contain the
following conditions. (There is no longer a requirenment that
evi dence be provided that | easeholds are narketable in the
conmmunity.)

(1) Term Not less than 99 years, and renewable, or a term
extendi ng at | east ten years beyond the nortgage

maturity.
(2) Rental. Gound rentals are established in the loca
mar ket place, but in no case may the annual renta
exceed
the | esser of 12 percent of the site value, or the
maxi mum
al | owabl e applicable HUD-FHA Single Fam |y nortgage
interest rate at the tine of underwiting, |less two
per cent .
Exanpl e:
Val ue of | easehold $51, 000
Val ue of conparable site $ 9,000
U timate maxi mum annual rental $ 1,080
(yield rate 12 percent)
Maxi mum annual rental if nortgage $ 900
interest rate is 12 percent
(yield rate 10 percent)
Maxi mum annual rental if nortgage $ 990
interest rate is 13 percent
(yield rate 11 percent)
These provisions represent a clarification and
limtation,

and are not intended to be used as standards in the
est abl i shnent of rentals.

(3) Rental Increases. Gound rentals nmay increase
periodically, subject to the follow ng:

(a) Rental ampunts nay not be increased for the first
three years of the | ease term Subsequent renta
i ncreases nmay occur no nore frequently than once
every 12 nonths.

(b) Increases nust be stated in the | ease document in
exact dollar anounts.
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(4)

(5)

(6)

(c) Establ i shment of future rentals by negotiation or by
fornmula is not permtted.

(d) Increases in any 12 nonth period nmay equal no nore
than 2 percent of HUD s original site valuation, but
at no time may annual ground rental exceed 12 percent
of HUD s original site valuation

Exanpl e:

Val ue of | easehold $57, 000
Val ue of conparable site $ 9,000
Annual rental $ 540

(yield rate 6 percent)

Maxi mum per mi ssi bl e
Rental resulting fromfirst

i ncrease $ 720
(yield rate 8 percent)

Assignability. Leases may not contain restrictions of
assignability not acceptable to HUD so | ong as the

| easehol d is covered by a HUD FHA i nsured nortgage or a
nortgage held by the Secretary or so long as the Secretary
owns the | easehol d.

Option to Purchase, Subject to the exceptions listed in
3-1.b. below, the | ease nmust pernit |essee or his/her
assigns to purchase fee sinple title fromlessor or
assigns with 30 days witten notice. The option price of
the fee sinple title is intended to reflect HUD s

recogni tion of value ascribed to the stream of incone
produced by the | ease. Thus the underwiting instructions
are hereby clarified to require the | ease to permt
purchase at a price not to exceed HUD s original valuation
of the | eased fee, as opposed to the previously worded
"market price of the site." Buyer and seller nay agree
that this right shall not be exercised during the first
five years of the |lease term

Default. Mrtgagee nust have the right to correct |essee's
defaults within 120 days fromrecei pt of notice of intent
to term nate | ease because of such default, or such

further tinme as may be necessary to conplete foreclosure.



(

7)

Merger. The | ease nust provide that ownership of both the
fee sinple title and the | easehold estate by the sane
owner will not effect a nmerger of such estates while
either estate is encunbered by a nortgage, w thout the
witten consent of the nortgagee.
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Conflict. The terns of the | ease nust not conflict with
the ternms of the nortgage.

Requi renent of an Option to Purchase. The Requirenment of an
Option to Purchase may be waived in any transaction covering
the | easehol d interest of the nortgagor under a | ease where:

(1)

(2)

A state, including any political subdivision thereof, of
the United States, an Indian Tribe, or an Indian, or a
charitable institution, a church, a University or
simlar public purpose institution, is the | essor and an
option to purchase would not be permitted under existing
| aws or regul ation;

Where the property is located in an area which the

Assi stant Secretary-Federal Housing Comm ssioner has
determ ned that the option to purchase is not economically
feasi bl e or acceptabl e because of the custom and practices
relating to land ownership and its use.
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APPROVED MORTGAGEES: ADM NI STRATI VE REQUI REMENTS FOR
APPROVAL AND | M TATI ONS UPON ACCEPTANCE OF APPLI CATI ONS
FOR MORTGACGE | NSURANCE

a.

Field Ofice Director's Responsibility. The Field
Ofice Director is responsible for review ng and
anal yzi ng | enders' applications requesting approva
as HUD nortgagees prior to submssion to the



Mort gagee Approval O ficer. Al nortgagee application
referrals together with the Field Ofice

Directors' conments and recomendati ons, incl uding

any other information pertaining to the applicant
institution, shall be forwarded by the Field Ofice
Director directly to the Mrtgagee Approval Oficer

i n Headquarters.

(1) Usually, it is in the best interests of al
parties for the Director to hold preapplication
conferences with the applicant. Preapplication
conferences will give the Director the opportunity
to advise the applicant as to HUD Regul ati ons,
the responsibilities of an approved
nortgagee and the manner in which the application
shoul d be executed, exhibits, etc., as well as
acquai nting hinmself/herself with the individuals
i nvol ved, their backgrounds, etc.

(2) Applications fromsupervised | enders usually
will require less attention by the Director
than will applications submtted by non-supervised
| enders. The Director, prior to the
subm ssi on of the application for a non-supervised
nortgagee to the Mirtgagee Approval Oficer,
shal | have reviewed the applicant's financia
statement to determine the acceptability of
assets and ot herw se screen the application.
Credit reports or factual reports on the
principals involved and conmercial credit
reports on the institutions shall be ordered
when it is determ ned such reports will be
hel pful in reaching a concl usion regarding
recomendati on for approval.

(3) If the Director finds the application to be
deficient, he/she shall return it with a letter
advising the reasons for its return and a
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staterment that a new application may be subnitted
wi th supporting data, properly docunented,
evidencing the fact that the itenms having been
noted as deficient have been corrected. Wen



t hese corrected applications have been resubnitted
and the Director has not been able to

obtain correction of all deficiencies, hel/she
shall forward the applications, with the
reconmendati ons, to the Mrtgagee Approva

Oficer for final determ nation.

* (4) If the Director finds the application in order,
conplete with supporting documents, the application
shal |l be forwarded to the Mrtgagee
Approval O ficer with the Director's recomendati on
whi ch shall contain a statenent that the
file has been reviewed and found to be in order,
that the I ender and its principals are responsible,
reput abl e and know edgeabl e i n nortgage
| endi ng and that he/she recomends approval.

(5) The Director has the responsibility of maintaining
a continuing review of all approved nortgagees
and their practices, and of referring information
to the Mortgagee Approval O ficer that may affect
their participation in HUD prograns.

b. Types of Institutions Wich May be Approved. The
following institutions may subnit applications for
nort gagee approval :

(1) Federal, State, or Minicipal Agencies;
(2) Non-profit or Charitable Organizations;
(3) Supervised Institutions;

(4) Non-supervised Institutions;

(5) Loan Correspondent Institutions.

c. Lender Application Requirenents. Sections 203.1 to
203.6 of the Regul ations deal with the approval of
nort gagees, giving the type of institutions eligible
and the qualifications for such approval. The
approval under the above Sections gives the applicant
the right to make application for nortgage
i nsurance under all Sections of the National Housing
Act except Title I.
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Al lenders desiring nortgagee approval nust file a forma
application. (See FHA Form 2001, 2001c, and 2001le.)

Requi renents for nortgagee approval differ as to type of
institution. The requirenments for each of the various
institutions are described as follows:

(1) Federal, State, or Minicipal Agencies. Any federal,
state, or municipal government agency that is or may
hereafter be enpowered to hold nortgages insured under
Title | is approved as a nortgagee by virtue of the
wor di ng of FHA Regul ati ons. Each agency is requested
to file a formal application (See FHA Form 2001), so
t hat HUD- FHA records may be conplete. Normally, such
institutions are not engaged in the origination of
nort gages, but function as purchasers in the secondary
mar ket on a nation-w de scale. The nortgagees shal
have the necessary facilities for servicing insured
loans in the locality of the nortgaged property.

(2) Non-profit or Charitable Organizations. Any such
organi zati on which presents evidence (1) that it is
responsi ble, (2) has experience in the field of

i nvest nent,

appl i cant

mar ket .

may be approved as an HUD- FHA approved nortgagee

upon application. Although these institutions are
primarily active in the secondary narket, they nust have
the necessary facilities for servicing insured |loans in
the locality of the nmortgaged property. A Director
receiving an inquiry froma non-profit or charitable
organi zati on concerning approval will supply the

with HUD-FHA' s application (FHA Form 2001e) for
maki ng application as an approved nortgagee.

(3) Supervised Institutions. Any lending institution under
t he supervision of a governnental agency which is
required by law to nmake periodic exam nations of the
books and accounts of the institution may be approved
as a nmortgagee. The lending institution shall submt
sati sfactory evidence of net worth in an anmount not
|l ess than $100, 000.

(a) These institutions are extensively engaged in the
origination of nortgages for their own portfolios
and are al so active traders in the secondary
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general |y

agenci es

properly

(4)

(b)

()

(d)

The areas in which these institutions may operate
t hrough honme offices or branch offices are

restricted by charters and state | aws and usual ly
perm ssion is obtained fromthe supervisory

prior to the opening of branch offices.

Institutions of this kind nmay submit applications
for nortgage insurance to any Field Ofice.

However, applications for hone nortgage insurance
submitted to Directors of Field Ofices outside the
state in which the main office or branch office of
the nortgagee is |ocated, rmust be acconpani ed by
witten evidence that the originating nortgagee has
existing facilities for servicing |loans for the
state in which the nortgage security is |ocated.

The above requirenent respecting hone nortgage | oan
servi cing would not apply where the nmain office or
a branch office of the nortgagee is so |ocated that
a portion of a state adjoining the state in which
the hone office or branch office is donmiciled is

of such proximty that hone nortgages can be
satisfactorily serviced in the opinion of the

Field Ofice Director of the adjoining state.

Non- Super vi sed Mort gagee.

(a)

Any corporation or trust not under supervision
and neeting with the follow ng requirenents and
conditions may be approved upon application:

1 It nmust be a chartered institution or other
per manent organi zati on havi ng succession, or a
trust;

2 Its principal activity must be the | ending or
i nvestnent of funds under its own control in
real estate nortgages;

3 It must have a net worth of not |ess than
$100, 000. |Its assets nust be adequate for and
invested properly in relation to the character
and extent of its operations and nust be

proportioned to liabilities. (In order to
retain approval, the nortgagee nust at al
times maintain a net worth of not |ess than
$100, 000.)
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3-3) 4 Experience in the nortgage origination and
servicing fields and the general reputation of
the principals rmust be acceptable to the

Di rector

(b)

(c)

of the Field Ofice having jurisdiction.

5 It nust present evidence showing credit |ines
to be avail abl e either through banks or other
sources to finance properly its proposed
nort gage origi nations;

6 It nust agree to submit an annual certified
detailed audit of its books nade by a CPA or
ot her accountant satisfactory to HUD FHA;

7 It nust agree, except with the prior approva
of the Assistant Secretary-FHA Conmi ssioner, to
segregate and deposit in a special account with
a bank or banks whose deposits are insured by
the FDIC that portion of the nonthly paynents
received by it on insured | oans on account of
ground rents, taxes, MP, hazard insurance,
etc., and to use those funds for no other
purpose than that for which they were received.

A nortgagee of this type is permtted to originate
and service |oans throughout the state in which its
office is located; however, in these states having
two or more Field Ofices, consent of the other
Directors to have the applicant operate in their
areas must be secured prior to such operations.

If the office of the nortgagee is so |ocated that
a portion of a state adjoining the state in which
its office is domciled is of such proximty that
honme nortgages can be satisfactorily serviced and
the nortgagee desires to operate in that territory
the Director in whose area the nortgagee desires
to operate shall review the request and subnit the
request with his reconmendation to the Mrtgagee
Approval O ficer.

An institution of this type may conduct operations
t hrough branch offices in its home state. It may
al so establish branch offices in contiguous states
to originate and service HUD-FHA | oans. Should it
desire to establish a branch office or offices in
a non-contiguous state, it nmust have a net worth
of $150, 000.
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required

Di rector

handl ed

state

(d)

For each additional non-contiguous state in
which it establishes a branch office or offices
it nmust have an additional $50,000 in net worth
until net worth reaches $250,000, at which tine
no further increase in net worth will be

i f branches are opened in additiona
non- conti guous st at es.

Every branch office nust be maintained as a
separate entity fromany other |ocal business,
staffed with experienced personnel to handle

busi ness adequately, be under the managenent

of an officer of the conpany experienced in the
nort gage busi ness, have the recommendati on of
the Field Ofice having jurisdiction and the
approval of the Central Ofice.

Institutions of this kind may submt applications

for

nort gage i nsurance under all Sections of the

Nat i onal Housing Act to any HUD-FHA Field Ofi ce,

1

Applications for hone nortgage insurance
submtted to Field Ofices outside the state
in which the main office or a branch office of
the nortgagee is | ocated, nust be accomnpani ed
by witten evidence satisfactory to the

that the servicing of such loans will be

by a | ocal approved nortgagee unless the

pur chasi ng nortgagee has existing facilities
for servicing |loans for the state in which the
nortgage security is |ocated.

The above requirenent respecting the servicing
of home nortgage | oans woul d not apply where
the main office or a branch office of the
nortgagee is so |located that a portion of a

adjoining the state in which the home office or
a branch is domiciled is of such proximty that
hone nortgages can be satisfactorily serviced.



3 The nortgagee shall by letter to the Director
request permssion to originate and service
HUD- FHA- i nsured | oans in those counties of the
state which are listed in the letter. The
Director, prior to giving his approval, shal
i nformthe Mortgagee Approval O ficer of the
| ender's request and ask to be advised as to
whet her there are any objections to his

approvi ng
such request.
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pur chase

mort gages

i nvesting

conmrent s

to

havi ng

insured loans for its portfolio or for sale to any
ot her approved nortgagees and service the sane.

Loan Correspondent. Any corporation having a net worth
in excess of $5,000 in acceptabl e assets nmay be approved
as a |l oan correspondent nortgagee. Qualifications for
approval are identical to those of a non-supervised
nortgagee, except as to net worth. |Its approval nust

be requested by a supervised institution doing business
in five or nore states and investing in insured

for its own permanent portfolio, or a supervised
institution doing business in less than five states but
able to present satisfactory evidence that it is

in insured nortgages for pernmanent investnent in a
volunme that will enable its correspondent to naintain
its servicing accounts satisfactorily.

(a) The Director of the area in which the office of the
applicant is |located will be requested to nmake an

i nvestigation of the applicant and give his

as to approval or disapproval.

1 Although a nortgagee of this type is pernmitted
originate nortgages for sale to its sponsor and
to service insured | oans throughout the state in
which its office is located, in those states

two or nore Field Ofices, consent of the other
Directors to have the applicant operate in their



t hat

whi ch

(b)

areas nmust be secured prior to such operations.
2 If the office of the nortgagee is so | ocated
a portion of a state adjoining the state in

it is domciled is of such proximty that hone
nort gages can be satisfactorily serviced and the
nort gagee desires to operate in that territory,
consent fromthe Director in whose area the
nortgagee will operate will be required.

Sponsorship of a | oan correspondent nortgagee is
l[imted to two sponsors, except where definite

evi dence can be submitted to show that this nunber
cannot absorb the output of the correspondent, in
whi ch case a third sponsor may be pernitted.
Further, should a situation arise where one or nore
of the sponsors are tenporarily out of the market,
addi ti onal sponsors up to the nunber out of the
market will be permitted for a limted period of
time, not to exceed one year.
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for

(¢)

Servi ci ng
contracts.

The | oan correspondent nortgagee is restricted in
that he may originate or purchase insured | oans

sale to his sponsor or sponsors only. The only
exception to this rule is where the sponsor will
not purchase a particular loan originated in its
behal f. Such |l oan may be sold to an approved
nort gagee ot her than the sponsor upon the

perm ssion of the HUD Field O fice having
jurisdiction.

Agents. HUD FHA does not approve servicing agents'
Servicing agents are enployed by the principa

to performcertain services. These services nmay vary in
accordance with the agreenent between the parties.

(1) Servicing agents are not pernmitted to file or process

any
for
ist

papers to HUD-FHA Field Ofices. |f an application
a commitment is received froma servicing agent, it
0 be pronptly returned by letter.



for

t hat

not

t hr ough

Thi s

mor t gages.

copi es

(2) HUD- FHA i mprint stanps are issued to servicing agents

use in processing transfer notices, prepaynent reports,
etc. For this reason, the Director must nmake certain

an application for a commitnent is froman institution
approved to submt applications for nortgage insurance.
Possession of an inprint stanp by an institution does

necessarily nean that it is an approved nortgagee.

Aut hori zed Agents. An authorized agent may be a corporate
entity, partnership, firm or individual authorized by a
principal to act inits nanme and behalf in the origination
or servicing of nortgages. There are no requirenments as
to financial worth or succession

(1) Only a supervised institution approved by HUD-FHA as a
nortgagee is permtted to originate insured | oans

aut hori zed agents.

(2) HUD- FHA nmust receive two copies of the resol ution by
whi ch the principal grants authority to the agent.

resol ution nmust clearly and conpletely set forth the
authority granted to the agent, as well as specify the
geogr aphi cal area in which the agent will operate and
whet her the agent will service self-originated

(G ve agent's nane and address.) |In forwarding the
to the Mortgagee Approval O ficer, the Director nmay

i ncl ude appropriate comments in the transmtta
menor andum
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* f.

accor dance
wi th acceptabl e nortgage practices of prudent |ending

servi ci ng,

Mort gage Servicing. HUD FHA regul ations for nortgagee
approval require lenders to service insured |oans in

institutions. The holder of the nortgage is responsible to
t he Assistant Secretary-FHA Conmi ssioner for proper



even though the actual servicing nmay be perforned by a

servi cer
for such holder. Proper servicing includes convenient
facilities for nmortgagors to obtain information and advice
regarding the terms of their nortgage obligations, the status
of nortgage paynents, related nortgage requirenents and the
application nade of funds renmtted.

3-4. FEES AND CHARGES COLLECTED FROM MORTGAGORS. Section 203.27(a)
of the HUD-FHA Regul ations specifically permts the |l ender to
collect certain fees fromthe borrower. Section 203.27(a)(3)(v)
further provides for the collection of such other fees and

char ges
as may be authorized by the Assistant Secretary-FHA Conmi ssioner.
Wil e the specific fees and charges listed in this Section are
general |y associated with the origination and closing of the
nortgage | oan, the Assistant Secretary-FHA Comm ssioner's

aut hority
to regul ate fees and charges coll ected by the nortgagee at
other tinmes is in no way limted by this Section of the
Regul ati on, and a nortgagee which collects any charge which has
not been authorized in advance as bei ng reasonabl e and custonary,
regardl ess of when the charge is collected, may be in violation
of the Regul ations. The authority to determ ne whether any
charge is reasonabl e and customary has been del egated to the
Field Ofice Directors by Section 200.84(b) of the Regul ations.

a. Assunption of Insured Mortgages. The fee which the nortgagee
is permitted to collect for processing an assunption of an
i nsured nortgage should be directly related to the work which
the nortgagee perforns. There are three degrees of
difficulty
i n processing assunptions, and the fees permtted should
reflect these differences.

(1) Sinple Assunption. |In this case, the nortgagee need
only change its records to reflect the identification of
t he new borrower and occasionally, informthe investor
and HUD- FHA of the change. The FHA Form 2210 procedure
is not followed, and there is no intention that the
original borrower be released fromliability. The fee
for this service should be m ninal

(a) It shall remain HUD-FHA' s policy that reasonable
and customary fees and charges for certain
servi ces,
as determned by the local Director, shall be
acceptabl e. However, no Director shall permt a
charge for sinple assunption to be made in excess
of $35. O fices now permtting a charge |ess than
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per form ng

d

(3)

(4)

4010.1
(3-4) this maxi mrum shall not use this paragraph as a
basi s
for permitting an increase in the charge. Ofices
now permtting a charge in excess of the above
maxi mum
shal |l imrediately notify all their nortgagees
that the permi ssable fee is reduced to $35.
(b) HUD-FHA calls to the attention of nortgagees the
right of a nmortgagor to transfer his property to a
new owner wi thout the prior approval of the
nort gagee.
Wi | e HUD- FHA encour ages obt ai ni ng approva
of a new owner's credit, we will not condone the
practice of some nortgagees who refuse to
recogni ze
a new owner, accept paynents and ot herw se
properly
service an insured | oan where prior approval of
t he
transfer is not obtained.
(2) FHA Form 2210 Procedure. In these cases, the nortgagee

prepares and submts FHA Form 2210, with its supporting
docunents, and receives HUD-FHA consent to rel ease of
the original nortgagor fromliability. |Its actions are
[imted to preparation of FHA Fornms 2210 and 2900 and
securing a credit report and verifications of deposit
and enpl oynment. Then, after HUD FHA processing, the
action is the same as in the first exanple. The
identification of the nortgagor is changed in the

nort gagee's records, and the investor and HUD FHA are
notified of the change. These cases are nore

than a sinple record change, and hi gher fees shoul d be
permtted.

Formal Release FromLiability. |In these cases, the FHA
Form 2210 procedure is followed, and the origina
nortgagor is formally released fromhis liability under
the nortgage, with the assunptor being substituted as
the nortgagor. The lender is obviously required to do
much nore than in either of the precedi ng exanples, and
the fee permtted should reflect this fact.

Fees as a Percentage of the Qutstanding Bal ance. The
fee permitted for processing assunption actions should
be based on the actual cost to the nortgagee of



addi ti on

t he

the service. There is no way in which this cost can
reasonably be related to the outstandi ng bal ance of the
| oan, and charges stated as a percentage of the

out st andi ng bal ance should not be permitted. In

to a set fee designed to conpensate the nortgagee for

work of its own staff in processing the assunption, the
nort gagor may, of course, also be required to reinburse
t he nortgagee for actual out-of-pocket expenses if, for
exanple, a credit report is ordered.
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cl osi ng

per f or med

from

st at enent

Statements to Conply with the Truth in Lending Act. One of
the fees permtted to the nortgagee is 1% or 2 1/ 2% of the
original nortgage ampbunt which, in the words of Section
203.27(a)(2) of the Regulations, is "A charge to conpensate
t he nortgagee for expenses incurred in originating and

the loan." The other charges specifically authorized by this
Section of the Regulations are for services nornally

by other than the nortgagee's own staff, and which normally
represent expenditures that the nortgagor coul d conceivably
be required to nake directly, but which, for conveni ence and
accuracy, the nortgagee normally nakes. The statenent
required by the Truth in Lending Act, however, is not
somet hi ng whi ch the nortgagor can be required to purchase

other than the nortgagee. It is an obvious part of the
nortgagee's work in originating and closing the loan. As
such, the nortgagee's conpensation for preparing the

is included in the basic 1%or 2 1/2%origination fee. No
other charge to the nortgagor can be justified.

Mort gagee and Legal Requirenments. The HUD-FHA' s policy of
accepting certain reasonabl e charges for post endorsenent
services shall in no way be construed as being indicative of
whet her or not such charges are perm ssabl e under applicable
| aw and court deci sions.

Publication. Directors should issue an office circular
letter clarifying these matters with all nortgagees if there
is any misunderstanding in the office jurisdiction.



3-5.

ELI G Bl LI TY REQUI REMENTS.

a.

Expired Conmitment for Proposed Construction. \Were a

conmitment for proposed construction has expired and a new
application is received the following criteria apply when
determning eligibility for a high ratio nortgage when the
property has not been conpleted for one year

(1)

Construction Not Conpl et ed.

(a)

If the original comitnment on the subject property
i nvol vi ng new construction expired after the

i ssuance of a Conpliance |Inspection Report, which
report indicates Conpliance, the contents of the
case binder may be construed as establishing the
eligibility of a new application for nortgage
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(2)

(b)

()

i nsurance covering the same exhibits with respect
to the maxi mum anount and the naximumtermin the
new case even though construction has progressed
in the neantine. The status of construction nust
be such that all necessary inspections can be nade.

If the original comitnent on the subject property
i nvol vi ng new construction expired after the

i ssuance of a Conpliance |Inspection Report, which
report indicates EXCEPTIONS, and if construction

is in such condition that it can be established
that required corrections have been or can be nade,
the contents of the binder of the expired case may
be construed as establishing the eligibility of a
new application for nortgage insurance covering the
Sane property and based upon the same exhibits with
respect to the maxi mum anmount and naxi mumtermin
the new case. The status of construction nust be
such that all necessary inspections can be nade.

The deternining factor for establishing eligibility
is that a sufficient nunber of Conpliance

| nspections have been or will be nade to assure
that the property is in substantial conformty with
t he approved draw ngs and Description of Materials.

Construction Conpleted. A property approved for nortgage
i nsurance prior to the beginning of construction



when resubmitted as a new case is eligible for the
maxi mumrati o of loan to value even though the

constructi on

dr awi ngs

has been compl eted | ess than one year, provided it

had at | east two conpliance inspections at different
stages of construction with no reported non-conpliance
on the second report, has been conpleted, neets the
objectives of the MPS's and is otherwise eligible for
nortgage i nsurance. Conformity with the origina

and Description of Materials is not required as the
eligibility of the property for nortgage insurance is
determ ned on the sane basis as any other existing
property.
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FHA

eligible

mor t gagee

Eligibility for Maxi mum Term HUD- FHA Regul ations permt a
nortgage termup to 35 years for properties approved for

HUD- FHA nort gage i nsurance or VA | oan guarantee prior to the
start of construction and conpl eted satisfactorily under HUD

or VA conpliance inspections. Under this policy, a property
eligible initially for maxi mum nortgage i nsurance benefits
will remain eligible for maxi num benefits in the future.

The nunber of sales of a property will not affect its
eligibility for a maximumterm and a nortgage coul d be

for a maxi mumterm after nunerous sal es provided the
can furni sh proof of eligibility.

(1) The responsibility for establishing and furnishing
proof of eligibility is with the nortgagee. Mortgagees
desiring a 35-year termin connection with existing
construction applications shall furnish:

(a) A copy of the original HUD-FHA Commi t nent for
I nsurance or VA Certificate of Reasonable Val ue
i ndi cating prior approval and a copy of the fina
conpl i ance inspection report show ng satisfactory
conpl etion; or

(b) Acertification by the VA Loan Guaranty O ficer
that the property had prior approval and was
conpleted in a satisfactory nmanner under VA
i nspection.



(2) 1t is not necessary for HUD FHA enpl oyees to search
files or records to determine eligibility or to verify
t he nortgagee' s subm ssion. However, this subnission

must be a positive proof of eligibility. |If thereis
any uncertainty, the nmaxi mum nortgage term cannot exceed
30 years.

(3) Under Section 221(d)(2) of the National Housing Act, a
nortgage termup to 40 years is available for displaced
families and certain other |ow inconme nortgagors
qgual i fyi ng under Section 221.30 of the FHA Regul ati ons.

3-6. OWNER- OCCUPANT OF MORE THAN ONE PROPERTY. A nortgagor may be
t he "owner-occupant"” of nore than one property at the sane tine.
The fact that a nortgagor occupies a city dwelling for nine
nonths in each year would not prevent himfromqualifying as the
owner and occupant of a cottage at the beach built exclusively

Page 3-17
11/ 72
HUD-Wash., D. C.
4010.1
for hinself and famly during the sumrer nonths. It is, of

course, understood that at the tine the nortgage is insured, the
nortgagor will either have noved into the beach cottage or will
have evi denced his intention to occupy it by equipping it with
appropriate furniture or some other appropriate physical acts of
possessi on.

3-7. OMNER- OCCUPANT REQUI REMENT FOR JO NT MORTGAGORS. Cccupancy by
any one of several joint nortgagors will conply with the
requi renents as to owner-occupancy provided the occupant is a
bona fide owner of at |east an equal undivided interest therein.

3-8. DEFI NI TI ON OF BEG NNI NG OF CONSTRUCTI ON FOR SHOP FABRI CATED
HOUSI NG OR MANUFACTURED HOVES. In the case of a house
pre-fabricated in two or nore parts and assenbled at the

per manent
| ocation, the pouring of footings or the date of such assenbling
whi chever was prior, would be the beginning of construction.

3-9. APPROVED AND/ OR ACCEPTED FOR | NSURANCE. \When severa
condi ti ona
and firmconm tnents have been issued, the follow ng shal

apply:



a.

condi ti ona

particul ar

subsequent

| ssuance of Commtnent. |[|f a comm tnent, whether

or firm has been issued covering the subject property, the
date of the first such conmtnment shall be the date the
property is "approved for insurance" even though such
conmitment may have been issued in connection with a prior

i nsured nortgage.

Date the Mdrtgage is Accepted for Insurance. The date the
nortgage is "accepted for insurance,” however, is the date
of the final firmconmtnment pursuant to which the

nortgage is insured. Thus, if a firmcommtnent was issued
to the operative buil der which was superseded by a

firmcommitnent to a purchaser, the date of the latter
conmtrment will be the date the nortgage was "accepted for
i nsurance. "

3-10. PERM SSABLE AMENDMENT TO HUD- FHA MORTGAGE FORM  Wen it is
customary in an area to add covenant by the nortgagor to pay any
taxes which may be | evied against the nortgagee's interest in

be

t he
real estate or against the nortgage obligation, the follow ng
cl ause nmay be added to the HUD- FHA nortgage form
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That the nortgagor will pay all taxes, which may be |evied
upon the nortgagee's interest in said real estate and
i mprovenents, and which may be | evied upon this nortgage or
t he debt secured hereby (but only to the extent that such
is

not prohibited by law and only to the extent that such wll
not make this | oan usurious), but excluding any incone tax,
State or Federal, inmposed on nortgagee, and will file the
of ficial receipt showi ng such paynent with the nortgagee.
If, at any tine, any |law or court decree prohibits the
paynment by the nortgagor of any tax, other than incone tax,
| evied upon the nortgagee's interest in the nortgaged rea
estate and inprovenents, or |evied upon the nortgage or the
debt secured hereby, or provides that any anpbunt so paid by
t he nortgagor nust be credited on the nortgaged debt, the
nort gagee shall have the right to give thirty days' witten
notice to the owner of the nortgage debt. |f such notice



gi ven, the said debt shall becone due, payable and
col I ectabl e
at the expiration of said thirty days.

3-11. LEGAL EFFECT OF REQUEST FOR CREDI T APPROVAL OF SUBSTI TUTE
MORTGAGOR ( FHA FORM 2210) AND APPROVAL OF PURCHASER AND RELEASE
OF SELLER (FHA FORM 2210-1). The execution of FHA Form 2210 by
t he nortgagee and by the HUD-FHA i s assurance to the nortgagee
that if it releases the original nortgagor upon conditions noted
therein, such release will not affect its rights under the
Contract of Insurance. The formis divided into two parts. One
is a request addressed to the Assistant Secretary-FHA
Conmi ssi oner
by the nortgagee requesting his consent to the rel ease of the
original nortgagor fromfinancial responsibility for a
defi ci ency
occuring as a result of foreclosure and to the acceptance of a
naned purchaser as substitute nortgagor. The other part is the
consent by the Assistant Secretary-FHA Conmi ssioner to such
request subject to conditions inposed. The consent to rel ease
by the Assistant Secretary-FHA Commi ssioner to such request
subj ect to conditions inposed. The consent to rel ease by the
Assi stant Secretary-FHA Conmi ssioner does not in itself
constitute
a rel ease and nmust not be so regarded.

a. The Execution of FHA Form 2210-1. The Execution of FHA Form
2210-1, Approval of Purchaser and Rel ease of Seller, by the
nortgagee i s assurance to the nortgagor that the executing
nort gagee rel eases and frees such nortgagor from any

financi al
obligation arising in connection with the security

i nstruments
covering the subject property, and that the executing
nortgagee will not hold the seller liable for any deficiency
arising froma forecl osure of the HUD FHA-i nsured nortgage
covering the subject property.
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b. Absence of a Recorded Rel ease Agreenent. |n the absence of
a Recorded Rel ease Agreenent, the executed FHA Form 2210-1
may not constitute notice of the release to a subsequent
hol der of the nortgage and, therefore, may not bar a claim
under a deficiency judgnent against the original nortgagor



hol di ng

C.
Agr eement

liability

responsi bi

by such hol der. Because of the protection afforded a

nort gagee under the Contract of Insurance, there should be
little question that the subsequent hol der of the nortgage
wi I | honor the rel ease notwi thstandi ng any | ack of notice.

Formal Rel ease Agreenent. Wether a Formal Rel ease

is to be executed and recorded is a decision to be made by
the nortgagee. The Assistant Secretary-FHA Commi ssi oner
does not prescribe nor pass upon the formor nmethod by which
the original nmortgagor is formally rel eased and the

of the new nortgagor is substituted. This is a

ity

of the nortgagee, who will be guided by the advice of its
attorney.

3-12. LEASEHOLDS - HOVE MORTGAGES

a.

t hat :

Policy of the Administration. It is the Policy of the
Adm nistration with respect to hone nortgage | easehol ds

(1) There shall be satisfactory evidence that such
| easehol ds are freely marketable in the comrunity in
which the property is |ocated,;

(2) The lease shall contain a provision permtting the
| essee and his assigns the option to purchase the fee
sinple title upon 30-day witten notice to the |essor
at a price no higher than the HUD- FHA esti nmat e of
avai l abl e market price of site made at the time of the
processi ng of the case;

(3) The right to exercise such option nay be deferred if
desired by the parties for a period not exceeding five
years fromthe date of the | ease; and

(4) The annual rental reserved in the | ease shall not
exceed 6% of the HUD-FHA estinmate of the avail able
market price of the land as of the date of the |ease,
and the | ease shall provide that the purchase price to
be payabl e upon exercise of the option shall not exceed
such estimate of avail able market price.
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i nsur ed;

i ncl ude

t hat

3-13. DEFI

Requi renent of an Option to Purchase. The Requirenment of an
Option to Purchase may be waived in any transaction covering
the | easehol d interest of the nortgagor under a | ease where:

(1) An insured loan is to be refinanced and the | ease did
not contain such option at the tinme the | oan was

(2) A State, including any political subdivision thereof,
of the United States, an Indian Tribe, or an Indian, or
an el eenpbsynary institution, a church, a University or
simlar public purpose institution, is the |essor and
an option to purchase would not be perm tted under
exi sting laws or regul ation

(3) Aloan is to be insured and the interest of the
nortgagor is under a lease in existence at the tine the
application is filed, provided the | ease was made pri or
to Septenmber 1, 1961 and evidence is submtted
establishing to the satisfaction of the Assistant
Secretary-FM Conmi ssioner that diligent efforts have
been nade to purchase the fee but w thout success and
that the | ease cannot be rewitten or amended to

the option to purchase;

(4) \Were the property is located in an area which the
Assi stant Secretary-FHA Conm ssi oner has determ ned

the option to purchase is not economcally feasible or
accept abl e because of the custom and practices relating
to land ownership and its Use.

NI TI ON OF OCCUPANT. An occupant is one who has acquired the

property primarily for use as his hone and not primarily for
sal e or rent and who has evidenced carrying out of such purpose
by appropriate physical acts of possession

a.

occurred

practically

acts
possessi on,

t he

Occupant. In its nost sinple sense, the earliest physica
act of possession may reasonably be considered to have

at the closing of the sale to the purchaser when title has
been placed in his nanme and he has been delivered possession
of the property as evidenced both synbolically and
by delivery of the keys to the property.
(1) Subsequent to this occurrence, there are many ot her
whi ch coul d be considered as physical acts of
such as placing personal belongings and furniture in
property, occupancy either by the owner, menbers of his

famly or the owner's servants, or work performed for
mai nt enance and preservation of the property.
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(2) It nust be realized that a single act of possession,
such as custody of keys or Mintenance of the property,
would not in itself establish an owner as an occupant
if, for instance, the owner permts occupancy for other
than temporary purposes thereby clearly negating the
presunption of his intent to occupy the property
primarily for use as his hone.

b. Eigibility. 1In those cases when the nortgagee raises a
guestion as to eligibility, the Director shall exam ne the
specific facts in order to deterni ne whether the occupancy
requi renents as defined herein are nmet, and if the question
of eligibility cannot be resolved, the Director shal

forward

the facts in the case to the Regional Adm nistrator for
det ermi nati on.

3-14. RENTAL OF 1-4 FAM LY DWELLI NGS FOR SCHOOL PURPOSES. The Housi ng

Act

of 1954 anended Section 203(b)(2) to permt insurance of a

nortgage or nortgages on 1-4 famly dwellings held for tenporary
rental for school purposes as a nmeans to provide tenporary
quarters for bringing elenentary or secondary educationa
facilities into areas or subdivisions where such facilities are
temporarily inadequate, and where the area to be served consists
principally of sales housing under construction, or to be
constructed, under Section 203.

a.

Director's

Tenporary Rental. Wenever the Field Ofice is requested to
consi der an application in which the nortgagor states that
the structure is intended for tenporary rental for schoo
purposes, a report of the facts, together with the

recomendati ons shall be presented to the Regi ona
Admi ni strator for appropriate review and determ nati on.

El ements Considered. Wile |local needs and conditions in
each instance will require special consideration, there are
certain elements which should be given careful consideration
in preparing the report for the Regional Adm nistrator

(1) It nust be established that the need for tenporary
school quarters exists in the area and the Field Ofice
shoul d obtain fromthe nortgagor a statenent shaving



jurisdiction,

that he has negotiated, or that negotiations are under
way, with the | ocal school authorities with

or established religious or educational organizations,
to rent the subject property for school purposes.
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(2)

property

subj ect

when

(3)

t he

school

antici pated

(4)

construction,

t he

The Act provides that rentals for school purposes shal
be of a tenporary nature, which inplies that the

will be placed on the market for sale to private owners
when its use for tenporary school purposes no | onger
exists. The Field Ofice should obtain fromthe | essor
a statenent showi ng specifically what plans have been
made, or what plans are under consideration to provide
per manent school housing facilities to replace the
acconmmodati ons to be provided tenporarily by the

property. A specific date should be obtained as to
such permanent facilities will be avail abl e.

Appr ai sal s of such properties are to be based upon the
property as built for residential purposes but

consi derati on nust be given to the cost of construction
and equi pnent considered desirable to be omtted from

structure when used for school purposes and those itens
shoul d be set up for deferred construction under an
escrow agreenent withhol ding sufficient nortgage funds
to assure satisfactory change-over fromtenporary

use to residential use. Considerations should be given
to include in the escrow sufficient funds for

rehabilitation cost, including | andscaping, which wll
be required to nake the property acceptable for Sale
after its use for school purposes.

The term"tenporary rental" is to be construed as
nmeani ng only such tinme as would ordinarily be required
for appropriate authorities to plan, start

and conpl ete school facilities tenporarily served by

residential structure.



*

3-15. G\MA SPECI AL ASSI STANCE PROGRAMS FOR PURCHASE COF MULTI FAM LY

MORTGAGES.
a. Purpose. The purpose of this paragraph is to establish a
per manent procedure to informthe Governnent Nationa
Mor t gage
Association that multifam |y nortgages have been endorsed
for
i nsur ance.
b. Procedure. Under certain conditions the Governnent Nationa
Mort gage Associ ation may ask the nortgagee for evidence that
a specific multifam|ly nortgage offered to GNVA has been
endorsed for insurance by HUD-FHA. The Federal Nationa
Mort gage Associ ation, acting on behalf of GNMA, has
request ed
t he assistance of Field Ofices to provide the required
evi dence.
*
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* (3-15) (1) In order to properly docunment the consummati on of the

endor senent

certified

Al so,

I nstrunent.

C.

mul tifamly

| oan and avoid the possibility of m suse of program
funds, FNMA, on behal f of GNVA, requires a copy of the
original nortgage note show ng thereon fina

for nortgage insurance by HUD-FHA. As evidence of
authenticity, it is necessary that this copy be

by the Field Ofice Director or his authorized
representative before the GNVA funds are disbursed.

t he copy should be nmarked "Copy of Oigina

(2) The Director or his authorized representative wll
pronptly execute such a certification when requested to
do so by Sellers needing same for presentation to FNVA
regi onal offices.

Applicability. The above procedure applies to al

nort gages when the approved nortgagee/seller subnmits a
request for authentication of insurance endorsenent. The



procedure is not applicable to the home nortgage prograns
usi ng Mortgage Insurance Certificate, FHA Form 9100.
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