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CHAPTER 4.  COLLECTION INITIATIVES


HUD refers debts to the Department of the Treasury for offset and Cross-Servicing collection by the time they are 180 days delinquent, unless the debt is ineligible for referral.  Debts or debtors that are ineligible for referral include:  bankrupt debtors, debtors with pending TOP appeals, debts referred for litigation, and debts being collected via AWG.  This chapter provides information about collecting debts via Treasury and other collection initiatives. 

4-1 PENALTIES AND ADMINISTRATIVE COSTS.    [Ref.: 31 CFR 901.9]

A. Description.  The assessment of penalties and administrative costs to eligible delinquent debts is specified in the Debt Collection Act of 1982.  [Ref.: 31 U.S.C. 3717]  Penalty and administrative costs should be assessed when a debt becomes 90 days delinquent.  Since a debtor may avoid these charges by making timely payments on a HUD approved voluntary repayment arrangement, informing debtors about penalties and administrative costs can serve as an effective collection tool.  

Generally, the penalty rate is 6 percent.  For good cause, the FOC Director may determine a lower rate for a particular class of debts. The penalty charge is calculated on the total outstanding debt balance, excluding any previous penalty charges.  A penalty should be assessed annually as long as the debt remains delinquent.  

Administrative costs are those costs associated with processing and handling delinquent debts (e.g., salaries, office space, systems costs, contract support, and equipment).  An appropriate administrative cost charge shall be determined by the Director of the FOC based on an evaluation of the FOC’s actual staff and overhead costs.  An administrative cost charge should be assessed annually to each eligible delinquent debt.  

B. Process.  The FOC assesses penalty charges and administrative costs to debts automatically and electronically via DCAMS.  Specific eligibility criteria are programmed into DCAMS based on Treasury’s guidelines.  Through an automated process, DCAMS reviews all cases on a monthly basis to determine which cases are eligible for penalty and administrative costs based on the criteria.  Penalty and administrative cost amounts are automatically added to eligible debts based on this review. 

Cases referred to Treasury Cross-Servicing that have at least one debtor who is current with payments on an approved payment agreement should be excluded “manually” via an update to DCAMS.  Other cases may be exempted from these charges by FOC management where warranted.  FOC staff must not code any case to prevent these charges unless they receive written authorization from their supervisor. 

C. Due Process.  The debtor must be sent advance notice before penalty and administrative costs charges may be assessed.  For Title I claims, the case file must include a “Notice of HUD’s Role” that was required to have been issued by the lender and acknowledged by the debtor when the loan was originated; and this Notice must inform the debtor that HUD charges penalties and administrative costs on delinquent loans assigned to HUD.   For each debt, HUD must send a demand letter that informs the debtor that HUD will assess penalties and administrative costs if the debt becomes 90 days or more delinquent.  Demand letters issued via DCAMS include the appropriate advance notice.      

4-2 TREASURY OFFSET PROGRAM (TOP).   [Ref.: 31 CFR 285 & 31 CFR 901.3]

A. Program Description. This program recovers delinquent debt by offsetting federal payments due the debtor.  Offset is accomplished via a centralized matching process at Treasury’s Financial Management Service (FMS).  Federal creditor agencies supply FMS with data regarding delinquent debtors (e.g., name, tax ID, debt amount, etc.), which FMS uses to match with payments disbursed by FMS.  Where there is a match, the disbursement may be offset up to the amount of the debt.  “Offset” means that FMS provides the funds to the creditor agency rather than to the original debtor payee.

Disbursements that are subject to offset include:  IRS tax refunds, federal salary, federal retirement, travel reimbursements, vendor/contractor payments, grant payments, government insured/guaranteed loan claim payments, and certain benefit payments (e.g. Social Security retirement and disability payments).  For some types of recurring payments, the government may not offset the entire payment.  For example, offset of Federal salary payments are limited to 15 percent of disposable pay, and Social Security benefit offsets are limited to 15 percent of the monthly benefit amount.  In addition, a debtor’s Social Security, railroad retirement, or black lung benefit payment may not be reduced to less than $750 after offset.

B. Referral Process.  The FOC refers debtors to TOP automatically and electronically via DCAMS.  Specific eligibility criteria are programmed into DCAMS based on Treasury’s guidelines.  TOP referrals are part of a weekly DCAMS cycle.  Each week, DCAMS automatically checks debtor criteria, determines which debtors are eligible, and reports them to TOP.  DCAMS also sends regular debtor updates to TOP.  These updates are used to ensure that HUD and TOP have the same debt balances and the same eligibility status for each debtor.

To insure proper automated processing, FOC staff must promptly and accurately update the information in DCAMS when new information about the debt or debtor(s) becomes available.  Doing so will assure that HUD maximizes collections, while also avoiding inappropriate referrals and offsets.  

C. Inappropriate Referrals.  Accounts that should not be referred to TOP include: bankrupt, compromised, paid-in-full, partial settlements, unenforceable, investigation pending, and repurchase accounts.  FOC staff must ensure that the account is properly coded and updated in DCAMS.  In addition to coding each debtor with an appropriate Debtor Status Code, FOC staff should add a “X” or “Z” in the appropriate field in DCAMS to prevent further TOP action when warranted (e.g. bankruptcy, appeal, etc.).  Additional details on DCAMS coding may be obtained from the DCAMS User Manual.

D. Due Process.  Debtors must be advised of their due process rights before they are referred to TOP.  Debtors have the right to:  pay the debt voluntarily, inspect and copy HUD’s records relating to the debt, and a review of HUD’s determination that the debt is valid, legally enforceable and past due.  

DCAMS automatically issues a TOP NOI to eligible debtors based on predefined criteria. (See sample in Appendix 9.)  The letter informs the debtor of his/her due process rights including information on how to submit a request to the HUD Office of Appeals if the debtor wishes to pursue his/her right to a review.  (See also Paragraph 3-7.)  The debtor has 65 days from the date of the TOP NOI to request a review, provide proof of bankruptcy, or contact HUD to make arrangements to repay the debt.  If a debtor fails to take one of these actions and no other status changes are made in DCAMS that would make him/her ineligible, the debtor is electronically referred to TOP for offset. 

E. Offset Process.  FMS transmits the amount collected through offset to HUD via an electronic process that results in the payment being applied to the case in DCAMS.  FMS charges HUD a fee to cover their costs.  This fee is passed on to the debtor and is automatically charged to the account in DCAMS as part of the payment posting process.
FMS notifies the debtor and the payment agency when an offset occurs.  For recurring payment offsets (e.g. social security benefits, federal pay, etc.), FMS sends the debtor a warning notice before the offset commences.  These notices instruct the debtor to contact the creditor agency to resolve any issues related to the offset or to discuss alternatives to offset.  The DSR/LSS should respond promptly to a debtor’s questions related to TOP collections and/or to discuss alternatives to offset.

4-3 TREASURY CROSS-SERVICING.  [Ref.: 31 CFR 285.12 & 31 CFR 901.1]

A. Program Description.  Treasury Cross-Servicing is a program for pursuing collection against delinquent debtors.  Treasury’s FMS operates this program.  FMS implemented the program to satisfy the DCIA mandate that federal debt collection activities be consolidated so as to minimize collection costs and to maximize collections.   

Once HUD refers a delinquent debt to the Cross-Servicing program, FMS uses a variety of collection tools to collect the debt including demand letters, phone calls, credit reporting, and skip tracing.  In addition, agencies can elect to have FMS handle enforced collection options such as referral to TOP, referral to the Department of Justice for litigation, and collection via Administrative Wage Garnishment (AWG).  FMS has contracts with several private collection agencies (PCA) to pursue vigorous billing and dunning of delinquent debtors.  After an initial collection effort by FMS employees, a delinquent debt is then assigned to at least one PCA; and, in most cases, the debt is referred to a second PCA if the first one is unable to resolve the debt.  

B. Prerequisites.  As a condition of participating in the Cross-Servicing program, HUD must sign a letter of agreement detailing the terms of the servicing arrangement for the debts it refers.  As part of this process, HUD provides FMS with a “profile” document for each type of debt.  The profile details information regarding delegated authority to enter into payment agreements and compromise settlements.  It also specifies which collection tools may be used by FMS.  For each debt submitted to FMS, HUD is required to certify that the debt is eligible for Cross-Servicing and all prerequisites have been met.

C. Eligibility.  In general, a debt is eligible for Cross-Servicing if the debt is:  past due, legally enforceable, owed by an individual or entity other than a Federal agency, and $25 or more.  A debt is legally enforceable if HUD has made a final determination that the debt is due and there are no legal bars to collection.  HUD must provide the debtor with due process before submitting a debt to Cross-Servicing.

A debt is not eligible for Cross-Servicing if the debtor has died, filed bankruptcy, or if an administrative appeal of the debt is pending.  Referral is at HUD’s option if the debt is less than 180 days delinquent, in litigation, scheduled for asset-sale, or less than $100 and no TIN is available.

D. Due Process.  At a minimum, HUD must send the debtor a demand letter that informs the debtor of the steps that may be taken if payment is not made, and must provide the debtor an opportunity to dispute or challenge the debt.  Since the FOC directly refers debtors to TOP, the initial demand letter and TOP NOI letter satisfy this due process requirement.

E. Referral Process.  The FOC refers debtors to Cross-Servicing automatically and electronically via DCAMS.  Specific eligibility criteria are programmed into DCAMS based on Treasury’s guidelines.  These criteria are very similar to the TOP criteria but slightly more restrictive because the entire debt must be eligible for referral (i.e. if there are multiple debtors all debtors must meet the criteria).  Cross-Servicing referrals are part of a regular DCAMS cycle.  Each cycle, DCAMS automatically checks debtor criteria, determines which debtors are eligible and refers them to FMS.  DCAMS also automatically sends appropriate financial and non-financial (i.e. debtor status information) updates to Cross-Servicing to ensure that HUD and FMS have the same information regarding the debt and debtors.

F. Inappropriate Referrals.   In order for the automated process to work correctly and to prevent referral of an ineligible debt, the FOC staff must promptly and accurately update the information in DCAMS when information about the debt or debtor(s) changes.       

G. Post-Referral Processing.  FMS transmits Cross-Servicing collections to HUD via an electronic process that results in the payment being applied to the case in DCAMS.  FMS retains a percentage of each amount collected as a collection fee.  Fees paid by FMS to private collection agencies are included in the FMS collection fee.  FMS collection fees are passed on to the debtor and are automatically charged to the account in DCAMS as part of the payment posting process.
Once a debt is referred to Cross-Servicing, FMS and FMS-contracted collection agencies assume responsibility for routine collection activity (i.e. billing and dunning) on the debt.  HUD retains ownership of the debt and responsibility for the activities outlined in Paragraph 1-10.  

DCAMS automatically updates HUD’s credit reporting to reflect that the debt was transferred to Treasury.  Any payments received by HUD are reported to FMS, and may be subject to the assessment of collection fees by FMS.

If the debtor disputes the debt, FMS will submit a request to HUD for documentation or other assistance to respond to the debtor.  The FOC must promptly respond to all inquiries from FMS.

H. Returns and Recalls.  FMS will return a case to HUD if the debt is collected in full or compromised.  HUD is responsible for processing any required debt or lien releases, and for closing out the case.  FMS will also return a debt to HUD if their efforts to collect the debt were not successful.  When an uncollected debt is returned by FMS, FOC staff should update the coding in DCAMS to reflect the return.  The case may then be closed out if appropriate.  Otherwise, the case will remain open and eligible for TOP offsets or other collection actions as warranted.

FOC staff should recall a debt from Cross-Servicing if the FOC receives information that the debt is no longer eligible (bankruptcy or death of the debtor), or that the debt was referred in error.  While DCAMS should be updated with current information, this will not result in an automatic recall of the case from FMS.  To recall a debt from Cross-Servicing, a direct request must be submitted to FMS or via direct access to FMS’ automated debt servicing system, FedDebt.

Authorized HUD staff can access FedDebt to obtain monthly reports regarding cases that have been returned or recalled.  Assigned FOC staff should use these reports to monitor the status of debts and to take follow-up action as appropriate.        

4-4 ADMINISTRATIVE WAGE GARNISHMENT.   [Ref.: 31 U.S.C. 3720 D & 24 CFR 17.170 & 31 CFR 285.11]

A. Program Description.  The Debt Collection Improvement Act of 1996 authorized federal agencies to garnish up to 15 percent of the disposable pay of delinquent debtors who do not work for the federal government via Administrative Wage Garnishment (AWG).  AWG does not require a judgment or court order. Under AWG, a federal agency directly orders the garnishment of the debtor’s wages after sending a warning notice to the debtor.  Due process is provided through administrative hearings rather than through a court.

“Disposable pay” [Ref.: 5 CFR 550.1103] means the employee’s compensation (including, but not limited to, salary, overtime, bonuses, commissions, sick leave and vacation pay) from an employer after the deduction of health insurance premiums and any amounts required by law to be withheld.  Proper deductions include Federal, State, and local taxes, State unemployment and disability taxes, social security taxes, and involuntary pension contributions, but do not include voluntary pension or retirement plan contributions, union dues, or amounts withheld pursuant to a court order, and the like.  A Wage Garnishment Worksheet is included with the Wage Garnishment Order to assist the employer in calculating disposable pay and the wage garnishment amount.  

B. Policy.  Since eligible delinquent debts are referred to Cross-Servicing (see Paragraph 4-3) within 180 days, the FOC’s primary means of collecting debts via AWG is by authorizing FMS to use AWG as a collection tool.  The FOC may also initiate AWG action “in-house” where appropriate (e.g. debts returned by FMS, co-debtor status of deceased, bankrupt or on a repayment agreement prevents referral to FMS, etc.).

C. Process.  Private collection agencies (PCAs) under contract with Treasury are responsible for identifying debtors eligible for AWG and for confirming that the debtor has been employed for at least 12 months.  PCAs are authorized to issue an AWG Notice of Intent letter on behalf of HUD and to issue AWG withholding orders to the debtor’s employer.  The PCA monitors the collections to ensure the employer’s compliance.  FMS will initiate legal action as appropriate against employers who do not comply.  Hearing requests are forwarded by FMS to the federal agency when necessary. 

The in-house AWG process is similar to the Cross-Servicing AWG process described above except that FOC staff issues the AWG NOI and the AWG withholding order, and monitor collections.  Any HUD action against employers who do not comply must be coordinated with the applicable local HUD Office Chief Counsel.

D. Due Process.  The HUDOA conducts AWG hearings for both in-house and FMS-initiated AWG actions.  (See also Paragraph 3-8.)  HUD’s hearing procedures for AWG are very similar to the procedures for hearings regarding TOP.  

AWG NOIs sent by FMS or an FMS PCA instruct the debtor that he/she has the right to request a hearing, and that a hearing request should be sent to FMS or the PCA.  FMS logs in these requests and then sends them directly to HUDOA.  AWG NOIs sent by HUD instruct the debtor to submit their request for hearing directly to HUDOA.  

To be timely, the debtor must request a hearing within 15 business days after the postmark date of the NOI.  If a hearing request is submitted timely, AWG may not commence until after HUDOA issues a final decision that authorizes AWG.  If a hearing request is submitted, but not timely, AWG action may continue during the hearing process.  

The regulations require that the hearing be held and a decision made within 60 days of the date of the request for a hearing.  If this deadline is not met and AWG was implemented because the request for hearing was not timely, then AWG action must stop at that point (60 days) until a final decision is issued by HUDOA.  In addition to the above, HUD must comply with any orders issued by HUDOA.

If HUDOA authorizes AWG, then AWG may continue.  For AWG via FMS, HUD need only notify FMS that FMS may proceed to issue the Garnishment Order.  For in-house AWG, HUD prepares and issues the Garnishment Order to the debtor’s employer.  If HUDOA authorizes AWG but at a rate less than 15 percent , then further AWG action must be at the rate specified by HUDOA.  If HUDOA does not authorize AWG, then HUD’s follow-up action must be based on the specific Decision and Order issued by HUDOA.

A similar process is used to respond to post-AWG requests from debtors claiming financial hardship caused by materially changed circumstances.

4-5 FEDERAL SALARY OFFSET.  The DCIA requires computer matching of delinquent debt records with Federal employee records [Ref.: 5 U.S.C. 5514 (a) (1)].  The Department of the Treasury has centralized this computer matching via TOP [Ref.: 31 CFR 285.7].  Thus, collection of a delinquent debt via the offset of a Federal employee’s salary (including HUD employees) will be accomplished through TOP.  (See Paragraph 4-2.)  

4-6 REFERRAL FOR LITIGATION.  [Ref.: 24 CFR 17.72 & 17.75 & 31 CFR Part 904]

A. Policy.  HUD may refer a delinquent debt to the US Department of Justice (DOJ) for legal action to obtain a judgment and/or collections from debtors.  Appropriate reasons for DOJ referral include:  to place a lien against assets owned by the debtor, to garnish income of the debtor that can not be accomplished via AWG or TOP, to resolve a debt dispute, to renew a state-level judgment, and to force a debtor to disclose income and assets.  For debts that have been referred to Cross-Servicing, FMS will initiate the referral to DOJ for litigation, when appropriate.  FOC referrals for litigation are thus limited to debts that are not eligible for Cross-Servicing (e.g. co-debtor bankruptcy prevents referral) or debts returned by FMS.  Since referral to Cross-Servicing occurs at or before 180 days, a referral to DOJ in lieu of Treasury referral is not practical unless the case has exceptional litigative merit. 

Generally, DOJ requires that debts must be $2,500 or greater (not including interest, penalties, and administrative costs).  DOJ requests that agencies make every effort to refer debts within one year of claim payment or delinquency.  Only in exceptional cases should debts be referred to DOJ when less than one year remains on the applicable statute of limitations for litigation.  (See Paragraph 1-6.)  In addition, information about the debt should show:  that litigation will likely result in full or partial recovery of the amount owed, the current address of the debtor is known, there are no valid defenses available to the debtor, collection via offset is not likely, and the probable recovery will exceed the estimated costs of litigation.  Exceptions to these rules may be sought from DOJ.

B. Pre-Referral Requirements.  HUD must seek voluntary payment before referring a debt for litigation.  At a minimum, a demand letter must be sent and a sufficient effort made to effect a compromise settlement.  In addition, the DSR/LSS should obtain a credit report and confirm that the original legal documents (or other documents that evidence the debt) are available.   

C. Referral Process.   The following items are sent to DOJ’s Nationwide Central Intake Facility (Mailing address: at DOJ/NCIF, Attn:  Case Processing, 1100 Bonifant Street, Suite 220, Silver Spring, MD 20910-3358):

1. A Claims Collection Litigation Report (CCLR)

2. A Certificate of Indebtedness

3. A credit report

4. Payment history

5. Evidence of the debt

6. Summary of collection actions taken by HUD

7. Other documents as required

The DSR/LSS shall complete the CCLR, and prepare the Certificate of Indebtedness and a transmittal letter for the signature of the FOC Director or ARD/IOD Division Director.  A copy of the CCLR should be sent to the applicable local HUD Office Chief Counsel for information.

D. Post-Referral Activities.   Once a debt is referred to DOJ, all HUD collection activity should cease.  To prevent inappropriate automated collection action, the case must be updated in DCAMS.  Only DOJ has the authority to compromise the debt, enter into payment agreements, or terminate collection activity.  Any inquiries on the debt should be directed to the appropriate office of DOJ.  Any changes related to case status information (e.g. bankruptcy filing) or new information obtained regarding the debt or debtor (e.g. discovery of fraud, misrepresentation, etc.) must be promptly reported to DOJ.  If a payment is received at HUD, disposition of the payment should be coordinated with DOJ.
Funds collected by DOJ are transmitted to HUD by interagency transfer, and are manually posted in DCAMS by assigned FOC staff.  If DOJ obtains a judgment, they should forward a copy to HUD.  The DSR/LSS must then update the case in DCAMS (including the case classification) to assure appropriate financial reporting of the case.  (See details in Paragraph 7-3, B. and in the DCAMS User Manual.)  

When DOJ returns the case to HUD, the case should be handled based on the case status (litigation declined, paid in full, judgment obtained-returned for surveillance, etc.) and/or as otherwise instructed by DOJ.  HUD should accept DOJ’s debt balance and should adjust HUD’s fiscal records as necessary if the HUD and DOJ fiscal records differ.  DOJ cases should be reviewed on an annual basis to determine if a request to DOJ should be made to have the account returned to HUD due to non-activity or lack of collections. 

4-7 PRIVATE COLLECTION AGENCIES.   HUD referral of delinquent debts to Private Collection Agencies is now accomplished via referral to Treasury Cross-Servicing.  (See Paragraph 4-3.)

4-8 FORECLOSURE.  Foreclosure is a legal proceeding against property securing a debt, brought upon default, in which the secured creditor obtains title to the property or receives payment from a third-party purchaser.  It is primarily used for cases on which HUD has a first lien on the property.  Foreclosure is an appropriate action when FHA holds a subordinate lien if the value of the property is such that HUD could pay the first lien holder in full and still obtain funds from the sale of the property.  Foreclosure should only be considered when it is economically feasible, based upon an appraisal of the property, the amount of the debt, and estimated foreclosure costs.  Foreclosures are handled by the Department of Justice or through HUD designated Foreclosure Commissioners utilizing the uniform nonjudicial foreclosure procedures authorized by the Single Family Mortgage Foreclosure Act, 12 USC 3751-3768.  The DSR/LSS should consult with applicable local HUD Office Chief Counsel regarding how to process a specific foreclosure action.  

A. Foreclosure Criteria.

1. Alternatives Exhausted.  Since HUD should initiate foreclosure only as a last resort, foreclosure action is not normally warranted until Cross-Servicing action is completed, and if collection via offset (TOP) is not likely to collect the debt.   
2. Economic Feasibility.   This is determined by the estimated market value of the property minus the estimated cost of the foreclosure action (including the payoff of any prior liens) and minus the estimated property management and sales expenses.  If the result indicates a significant recovery of funds, foreclosure may be considered.  An appraisal of the property and/or title search may be required to complete this analysis.

3. Bankruptcy.  If a debtor files bankruptcy on a secured debt, foreclosure action may be warranted after bankruptcy discharge or if the debtor is not making satisfactory payments prior to discharge.  As a first step, the equity in the security should be reviewed to determine economic feasibility.  As the Bankruptcy Reform Act of 2005 places limits on the application and length of the automatic stay, and also has implications regarding the discharge of debts under Chapter 7, the DSR or LSS’s next action is to seek guidance from the applicable local HUD Office Chief Counsel before recommending foreclosure of a debt involving a bankruptcy.
B. Approval of Foreclosure Action.   The DSR/LSS shall prepare a written recommendation to initiate foreclosure that shall include supporting documentation to address the foreclosure criteria outlined above. The FOC Director must approve all foreclosure recommendations.
C. Initiating Foreclosure.  If foreclosure action is approved, the process starts by sending the debtor(s) an appropriate “Notice of Intent to Foreclose” letter.  (See sample letter in Appendix 13.)
D. Foreclosure Package.  After approval and proper notification to the debtor, a foreclosure package is prepared and transmitted as directed by the specific foreclosure agent.  The package typically includes the following items:
1. Transmittal letter

2. Notice of Intent

3. Note

4. Mortgage

5. Mortgage Assignment(s)

6. Title report

7. Certificate of Indebtedness

E. Post-Referral Activities.   Once a debt is referred for foreclosure, the DSR/LSS must coordinate carefully with the foreclosure agent regarding the continuation of collection activity.  Since foreclosure documents usually specify the exact debt amount, it may be necessary to cease collection action (including TOP) after these documents have been prepared.  Similarly, the foreclosure agent must be advised regarding any payments received.   To facilitate this coordination, case data must be updated in DCAMS.  
Foreclosure cases should be reviewed on a regular basis to monitor the status of the foreclosure action.  If the foreclosure results in a deed transfer to HUD, the DSR/LSS must coordinate as necessary with the foreclosure agent to assure that the HUD REO staff is promptly notified.  See also Chapter 3 of HUD Handbook 4310.5 REV-2 (Property Disposition Handbook – One to Four Family Properties) for information regarding the process related to new property acquisitions (e.g. Paragraph 3-11, D. for acquisitions of Title I loan properties.)  An appropriate financial transaction must also be processed in DCAMS to reclassify the case if/when the property is transferred to HUD.  (See also Paragraph 5-5.)   

4-9 PROTECTIVE BIDS.  If a property securing a HUD debt is the subject of a foreclosure or similar action by another lien holder, HUD may make a protective bid if appropriate to protect its interest.  This occurs primarily in cases where there is significant equity in the property and the property can be expected to be resold quickly with HUD recovering its funds as well as making a profit.  Proposals for protective bids are subject to the approval of the FOC Director.  If a bid deposit is required, the funds may be obtained through coordination with the Cash Management Branch.  All legal questions or concerns should be resolved through consultation with the appropriate local HUD Office Chief Counsel.
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