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CHAPTER 12. HUD RESPONSI BI LI TY: REVI EW OF HA PERFORVANCE

12-1. OBJECTIVE. The objective of this Chapter is to provide guidance
to the FO on devel oping and carrying a nonitoring strategy and to
set forth requirenents for an annual in-office review, resulting
in an annual determn nation of HA performance, and for
comuni cati on of deficiencies and design of corrective action.
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A CGP nonitoring strategy should be designed to:

1. Establish a franmework for determ ning the appropriate
| evel of nonitoring for each HA, consistent with
avai | abl e resources;

2. Obtain sufficient information to nmake the
determ nati ons required by paragraph 12-8, regarding
the HA's conformity with the Conprehensive Pl an,
continui ng capacity, and reasonabl e progress;

3. Support the HA's flexibility in planning and carrying
out its nodernization strategies under the CGP

4. Det erm ne HA conpliance with programrequirenents;
5. Ensure that nodernization work i s progressing

efficiently and effectively to preserve or restore
housi ng to decent, safe and sanitary condition for

resi dents;

6. Assure that Federal funds are being nmanaged properly
and not being wasted or used for fraudul ent purposes;
and

7. Assist the HA to inprove its performance, and enhance

its managenent and technical capacity.

In review ng HA performance under the CGP, the FO shal
determ ne whether the HA is conplying with the statutory and
regul atory requirenents of the C&G. |In the area of
managenent inprovenents, the FO will determ ne whether the
HA carried out the activities set forth in its Annua

St atement or Five-Year Action Plan, but not whether those
activities resulted in the correction of the identified
managenent deficiency. For exanple, a PHA has a nanagenent
deficiency under the Public Housi ng Managenent Assessnent
Program (PHVAP) rel ated to vacancy nunber and percentage and
the PHA' s proposed activity to correct the
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deficiency is to devel op and issue a revised occupancy
manual as a CGP-funded nanagement inprovement. In
eval uati ng perfornance under the CGP, the FOw Il determ ne
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whet her the PHA issued the manual within the established
target date, but not whether vacancies were actually
reduced. I n whether vacancies were actually reduced and
take appropriate action to renedy any | ack of performance in
achi evi ng vacancy reducti on.

C. In conducting reviews for HA conpliance with CGP
requi renents under subparagraph B, including on-site
monitoring reviews, the FO shall determ ne whether the HA is
carrying out the physical and nanagenent i nprovenent
activities set forth in the Annual Statenment or Five-Year
Action Plan. |If during the conduct of such reviews, the FO
i dentifies new management deficiencies, through PHVAP or
other nonitoring, not addressed in the HA's Conprehensive
Pl an, the FO shall pursue correction under the PHVAP for
PHAs or under '950.135 for |HAs. \Were new nanagenent
deficiencies are subsequently addressed in a Menorandum of
Agreenment (MDOA)/Improvenent Plan (IP) for PHAsS or a
Management | nmprovenent Plan (MP) for they shall result in
an anendrment to the Managenent Needs Assessnent in the
subsequent year FFY, as needed.

APPROACH TO CGP MONI TORING  The FO shoul d view CGP nonitoring not
as a once a year or periodic activity, but as a continuous process.
Such a process involves tel ephone contacts, witten
conmuni cati ons, analysis of reports and audits, and periodic
neetings. The overriding goal of nonitoring should be to avoid
deficiencies and, where possible, to ensure satisfactory HA
performance. The enphasis should be on prevention, detection

and correction, with a positive attitude on the part of HUD

staff. \Whenever possible, deficiencies should be corrected

t hrough di scussion, negotiation or technical assistance in a
manner that maximzes HA flexibility and discretion. The two
maj or types of CGP reviews, the on-site nmonitoring review and the
annual in-office nonitoring review, are discussed in paragraphs
12-5 and 12-7, respectively.

. SCOPE OF CGP MONI TORING  Section 14(e)(4)(B) of the Act requires

that HUD, at |east annually, conduct whatever reviews are
necessary to deterni ne whether the HA has carried out its
activities on a tinely basis in conformance with its
Conprehensive Plan, has a continuing capacity to carry out its

Pl an, and is naking reasonable progress toward satisfying
Secretary-prescri bed performance standards and toward conpl etion
of its modernization. As further defined by the regulation, CGP
noni toring focuses on six key areas which are:
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1) tineliness of work; 2) conpletion of physical work to
noder ni zati on and energy conservation standards; 3) eligibility
of work itenms in relation to overall eligibility, specific
programrul es, and consistency with the Annual Statenment and

Fi ve- Year Action Plan; 4) conpliance wth procurenent

requi renents; 5) conpliance with financial managenent
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requi renents; and 6) reasonable progress to neet the needs
identified in the Physical and Managenent Needs Assessnents,
whet her or not these needs are funded by the CGP. Non-CGP
moni toring may produce information or reports that can be

i ncorporated into CGP nonitoring.

USE OF RISK ANALYSIS. The FO shall use a risk anal ysis nethodol ogy
to: establish priorities for nmonitoring; determ ne the nost
effective use of staff and travel resources; determ ne which HAs
require nore frequent on-site nonitoring than the tine frames in
paragraph 12-5C, identify the functional areas within the CGP to
be enphasi zed; and deternmine the intensity of the on-site review.
Use of risk analysis will ensure that those HAs which represent
the greatest vulnerability to fraud, waste, and ni smanagenent
receive a level of nonitoring appropriate to their |evel of

vul nerability. The FO shall conduct a risk analysis for each HA
using the followi ng four general risk factors: program
complexity; local capacity; recent problens; and past nonitoring.
Based on the significance of the problens identified, the FO
shall prioritize HAs for on-site review and establish its

noni toring strategy.

A Program conpl exity includes, but is not linmted to:
1. Large CGP grant anounts;
2. Large nunber of high cost devel opnents;
3. Activities involving subgrantees, such as RMCS; and
4. Moder ni zation activities which are particularly conpl ex

or which involve nultiple parties.

B. Local capacity includes, but is not limted to:
1. Staff turnover
2. Experience | evel of HA staff;
12-3
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3. Past ability to adequately carry out Cl AP or CGP
activities and responsibilities;

4, Adequacy of progress;

5. Productivity of staff; and

6. Previ ous Cl AP experi ence.
C. Recent problens include, but is not limted to:
1. I naccurate or inconplete reports;

2. Audit findings or no audit;
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3. Resident/citizen comments or conplaints, including those
recei ved under paragraph 11-4B;

4. Failure to nmeet inplenentation schedules set forth in
approved Annual Statenents;

5. I ssues remnmi ning froma previous nonitoring review,
6. Trendi ng which indicates that a problemis worsening;
and

7. Litigation.

Past nonitoring includes, but is not limted to:

1. Recurring findings;

2. Inability to clear findings adequately;

3. Need to review actions taken to clear previous
ngs; and

4. No on-site review for a | ong period of tine.

ON-SI TE CGP MONI TORI NG REVI EW

Intensity of On-Site Review. The on-site CGP nonitoring
review may be a linmted review or an in-depth, conprehensive
review of the HA's CGP activities. The intensity of the
review shall be dictated by the risk analysis factors
described in paragraph 12-4. HAs with large, conplex CGP
progranms and PHAs which are
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desi gnated Mbd Troubl ed under the PHVAP shall receive in-depth
nonitoring. HAs that have not been nonitored in-depth

in the recent past or whose capacity has been weakened due

to staff turnover also may be schedul ed for nore intensive
revi ews.

Frequency of On-Site Review. The following tine franes are
the standards for the frequency of on-site reviews.

However, on-site reviews may be conducted nore or |ess
frequently, based on the FO s use of risk analysis in
paragraph 12-4. The on-site CGP review may be conbined with
other reviews to nmaxim ze the use of staff and trave

resour ces.

1. For PHAs designated Mbd Troubl ed under the PHVAP, the
standard for on-site nmonitoring is two times per year

2. For all other HAs, the standard for on-site nonitoring
is once a year.
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Coverage of On-Site Review. The FO is responsible for

det erm ni ng whet her the HA has adequate systens and controls
in place to ensure its own conpliance with program
requirenents during its inplementation of the CGP, and for
nonitoring the HA's adherence to its own systens and
controls. The FO shall reviewthe HA's systens and test
whet her those systens are working by sanpling the HA' s
activities in the follow ng areas during the on-site review

1

HA i nspection reports to deternine whether the HA or
its architect has adequately inspected its

nmoderni zation activities to ensure that the physica
work is being carried out in accordance with the plans
and specifications;

I nspection of the physical work conpleted and in
progress to ensure that the activities undertaken are
el i gi bl e noderni zation activities and in conpliance
with the nodernization and energy conservation
standards and with program accessibility requirenents
at 24 CFR 8.23 regardi ng substantial and ot her
alterations, and that any problenms with work quality
are being corrected;

I nspection of units and revi ew of HA annual unit

i nspections reports to deternine the extent to which
physi cal needs identified in the Physical Needs
Assessnents have been net
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and brought up to the nodernization and energy
conservation standards;

Supporting docunentation, maintained on file at the HA
in support of the Conprehensive Plan, to ensure that
nmoder ni zation activities are consistent with the needs
i dentified; and records docunenting the degree and
adequacy of resident consultation and participation

Conpl i ance with requirenents for procurenment and
contract administration;

Correctness of HA revisions to the Annual Statenent
whi ch did not require prior HUD approval

Conpl i ance with HUD financial managenent and accounti ng
requirenents with respect to the HA's internal controls
for its nodernization program as determ ned by the
fiscal audit;

Conpliance with other statutory and regul atory
requi renents, such as displacenent, relocation and
acqui sition requirenents;
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9. Revi ew of the HA's progress toward obligating and
expendi ng funds and conpleting the work set forth in
the Annual Statenent;

10. Analysis of the HA's overall capability and the need
for additional nonitoring;

11. HA' s conpliance with carrying out nanagenent
i mprovenent activities set forth in the Annual
Statenment or Five-Year Action Plan; i.e., the HA
undertook or is undertaking what it planned to
undert ake;

12. O her concerns resulting fromthe use of risk analys
or fromthe annual in-office CGP nonitoring review,

13. \Were the environmental reviews are conducted by the
responsible entity, there is a separate Environmental
Revi ew Record (ERR) for each devel opnent in the Five
Action Plan, which neets all requirenents of 24
CFR Part 58; and no physical activities were initiat
and no grant funds were obligated or expended before
execution of Form HUD-

12-6
7015.16, Notice of Renmpval of Gant Conditions.
12- 6. CONFI RVATORY REVI EW Rl SK ASSESSMENT.

A Publ i ¢ Housi ng PHVAP Confirmatory Review. The PHVAP
confirmatory review is an on-site validation of a PHA's
performance under all of the PHVAP indicators. The
confirmatory review is perfornmed to verify FO docunentation
and information to which the PHA has certified regarding its
performance. The PHVAP confirmatory review is a separate
activity fromthe on-site CG° nonitoring review, although
bot h may be conducted during the sane visit to the PHA
However, the PHVAP confirmatory revi ew presents an
opportunity to verify Fo information concerning PHA
performance under the PHVAP indicator relating to
noder ni zat i on.

B. I ndi an Housi ng Ri sk Assessnent and Determ nation for
Al l ocation of Resources (RADAR). The RADAR is an annual
of fice evaluation of the IHA's conpliance with programmatic
requi renents and ri sk assessnent for the purpose of
prioritizing FO nonitoring of |HAS.

12-7. ANNUAL | N- OFFI CE CGP MONI TORI NG REVI EW  The FO shall annual |y
conduct an in-office review during the 75-day period of Cctober 1 -

Decenber

15. In the beginning of the HA's participation in th

CGP, the FO shall assess the HA's performance under the ClAP.
After the first full operational year of the CGP for any given

in-

e
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the FO shall not consider Cl AP experience, except where the

HA has not yet had conparabl e experi ence under the CGP

A
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Sources of Information. The annual in-office revi ew uses
data available at the FOto nonitor HA performance under the
CGP. At a minimum these data shall include, but not be
limted to:

1. Requi red CGP reports, including: Form HUD 52837
Performance and Eval uati on Report; narrative report on
resident and | ocal/tribal governnent participation
during CGP inplenentation and summary of conments
received on draft Report, as set forth in Chapter 11
and, where applicable, Form HUD 52842, Perfornmance and
Eval uati on Report on Repl acenent Reserve;

2. Lat est HUD- approved Conprehensive Plan, including the
Five- Year Action Plan, and the Annual Statenent;

12-7

3. Most recent PHVAP/ RADAR ratings, to determine the HA' s
overal | performance and whether the HA is adequately
addr essi ng managenent deficiencies identified by the
PHVAP/ RADAR (see paragraph 12-6);

4. Previous nmonitoring reports, including Cl AP reviews,
PHVAP confirmatory revi ews, and other reviews;

5. | ndependent audit reports;

6. Liti gation records;

7. Contract files, where prior HUD approval was required;
and

8. Coordi nation with other functional areas, such as

Conmuni ty Pl anni ng and Devel opnent, Labor Rel ations,
Fair Housing and Equal Opportunity, HUD Counsel, and
the Contracting O ficer, as appropriate.

Revi ew of CGP Report Submission. As part of the annual in-house
review, the FO shall review the CGP report submni ssion

fromthe HA using the Annual In-Ofice CG Mnitoring

Revi ew and HUD Determ nations Checklist in Appendix 12-1. A
copy of the conpleted Checklist shall be retained in program
files for each HA

1. Conpl eteness Review. Wthin 14 cal endar days of
receipt, the FO shall review the Report for
compl eteness. The FO shall pronptly either return the
i ncompl ete Report to the HA for correction and
resubni ssion or, for minor changes, record a tel ephone
correction fromthe HA. \Were the FO determ nes that
the Report is conplete, no letter to the HAis required



and the FO shall enter receipt of the Report in LOCCS
before reviewi ng the Report for substance. If the FO
does not enter receipt of the Report within 30 days
after the due date of Septenber 30, LOCCS will
automatically suspend future paynments for the grant.
The HA shall make any additions or nodifications
resulting fromthe conpl eteness review within 30

cal endar days fromthe date of return by the FO

2. Substantive Review. After the Report has been deternined
to be conplete, the FO shall conduct the substantive
review and nmake the determ nations set forth in paragraph
12-8, using the Checklist in Appendix 12-1

12-8
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12- 8. HUD DETERM NATI ONS. At least annually, in conjunction with the
annua
in-office nonitoring review in paragraph 12-7, and at any other
time during the year where circunstances warrant new
determ nations, the FO shall make the foll owi ng determ nations.
[Sec. 14(g); Sec. 14(e)(4)(B)]; ['968.335(a) or '950.660(a)]

A Conformity with Conprehensive Plan. The FO shall determ ne
whet her the HA has carried out its activities in a tinely
manner and in accordance with its Annual Statenent, | atest
HUD- appr oved Fi ve-Year Action Plan, and other statutory and
regul atory requirenents.

B. Conti nuing Capacity. Although the FO determ nes whether a
PHA is Mbd Troubl ed under the PHVAP or an IHA is high risk
under '950.135, the FO shall determ ne whether the HA has a
continuing capacity to carry out its Conprehensive Plan in a
tinmely manner and expend the annual grant funds.

1. In general, HUD expects that the HA will obligate its
current year's allocation of CG funds within two years
of the date of receipt fromHUD and expend such funds
within three years of the date of receipt from HUD,
unl ess longer tine franes are initially approved by the
FO

2. The FO shall give particular attention to HA efforts to
accel erate the progress of its nodernization program
and to prevent the recurrence of past deficiencies or
nonconpl i ance with applicable | aws and regul ati ons.

C. Reasonabl e Progress. The FO shall determ ne whether the HA
has satisfied, or has nade reasonabl e progress towards
satisfying, the follow ng performance standards:

1. Wth respect to the physical condition of each
devel opment whet her the HA has brought, or is naking
reasonabl e progress toward bringing, all of its
devel opments to the nodernization and energy
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conservation standards; and

2. Wth respect to the managenent condition of the HA
whet her the HA has inplenented or is inplenenting the
work specified in the Annual Statenent or Five-Year
Action Plan, which are designed to address deficiencies
identified through the PHVAP/ RADAR, HUD revi ews, or
audits.

12-9

12-9. DOCUMENTS FOR COMMUNI CATI NG DEFICIENCIES. In the CGEP, there are

t hree

net hods for communi cati ng HUD deterni nati ons of deficiency: a
letter; a notice of deficiency; and a corrective action order

A

Letter. A letter shall cover mnor issues, situations where
simlar |apses have generally not occurred in the past, or
errors which are infrequent and not typical of the HA's
performance. A letter nay provide non-bindi ng advice
concerning HA priorities and other matters invol ving
judgenent. A letter may be used alone or refer to an
attached notice of deficiency or corrective action order
whi ch covers nore serious concerns. For exanple, a letter
covering a variety of mnor concerns, such as occasiona

| apses in maintenance or conpl ete back-up data, may
reference an attached corrective action order prescribing
steps to be taken regarding a serious, |ong-standing
procur enent issue.

Noti ce of Deficiency or Corrective Action O der.
['968.335(b) and (c) or '950.660(b) and (c)]

1. A notice of deficiency shall be issued, in lieu of a
| etter, when the deficiency is of a nore serious
nature, has persisted for a substantial period of tine,
or represents a pattern of errors and the FO believes
that the HA will pronptly conply with the FO request

that the HA take corrective action. It is inportant to
note that, in a notice of deficiency, the FO requests,
not orders corrective action by the HA. It is not

necessary for HUD Counsel to review and approve a

noti ce of deficiency because the notice does not becone
a part of the ACC Anendnent. The notice shall be

i ssued by the OPH Director/ONAP Adm ni strator

2. A corrective action order shall be used to address the
same type of deficiencies as a notice of deficiency in
cases where the FOis not confident that the HA wll
conply unless corrective action is ordered, not
requested. It is not necessary for a notice of
deficiency to precede a corrective action order
However, if a notice has been issued and the HA has not
conplied, a corrective action order should be issued
qui ckly to ensure conpliance. A corrective action



order shall be concurred in by HUD Counsel and issued
by the OPH Director/ ONAP Administrator. An order
becones a formal part of the ACC Arendnent and is
enforceabl e by decl arati on of breach of the ACC or by
wi t hhol di ng funds.

12-10
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3. A notice of deficiency or corrective action order shal
i nclude the follow ng:
a. A citation of the section of the regulation which
has been vi ol at ed;
b. A statenment of actions that the HA has taken or

failed to take which are in violation of the
referenced citation(s). The HA's failings nust be
fully docunmented by current, accurate information
and based on a adequate sanple to show the extent
and frequency of the problem and

C. A description of the corrective action HUD is
requesting (in the case of a notice of deficiency)
or requiring (in the case of a corrective action
order), the date on which it is to be acconplished
(where applicable), and any related reporting
requirenents. Corrective action may include not
only a requirenent that the HA correct the
deficiency, but also such actions as subnitting
additional information, submtting docunents for
prior HUD approval, and not expendi ng funds for
particul ar activities, except with prior HUD
appr oval

12-10. PROCEDURES FOR COVMUNI CATI NG DEFI CI ENCI ES. A letter, notice of
deficiency, or corrective action order may be issued at any tine.
However, to ensure that HUD determ nations are nade at | east
annual ly, as required by the statute, and comuni cat ed
appropriately to the HA the FO shall nake an annua
determ nation of deficiencies.

A Annual Determnation. During the period of Cctober 1 -
Decenber 15, the FO shall annually determ ne whether the HA
has any deficiencies listed in subparagraph C and determn ne
whet her any new notice of deficiency or corrective action
order shoul d be issued and whet her any outstandi ng notices
or orders should be revised or w thdrawn.

B. Communi cation to the HA

1. No | ater than Decenber 15 of each year, at the
conmpl etion of the in-house review, a letter shall be
sent to each CGP agency stating that there are no
deficienci es under subparagraph C or describing any
deficiency determ ned under subparagraph C. Were
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deficiencies are identified, the letter may include a
proposed new or revised notice or

12-11

order or w thdraw ng outstanding notices or orders, as

appropriate. Simlarly, at the conpletion of any on-site

moni toring, the FO shall send to the HA a witten
sunmmary of the nature of the visit and a statenent of
any deficiencies found, attaching any proposed new or
revised notice or order or w thdraw ng outstanding
notices or orders, as appropriate.

The FO shall send any proposed new or revised notice or
order to the HA with an invitation to discuss or
comrent on it within the next 30 cal endar days.

Letters which do not include a notice or an order as an
attachnent do not need to include an invitation for
comment since they are advisory in nature and cover

m nor issues or provide non-bindi ng advice.

Based on di scussions with or information fromthe HA
the FO may revise the deternination of deficiency or
the proposed corrective action for such reasons as nore
current or accurate information, a new assessnent of
the nature of the deficiency, or a proposal of nore
appropriate corrective action, or nmay determ ne that

i ssuance of a notice or order is not appropriate at
that particular tine.

At the conclusion of the 30-day period, the FO shal
send to the HA the letter either with the notice or
order or inform ng the HA that no notice or order will
be issued at that tine, including the reasons why.

Basis for Notice of Deficiency and Order of Corrective
Action. The FO may issue a notice of deficiency or
corrective action order only if the FO nmakes a determ nation
of one of the follow ng conpliance deficiencies: [Sec.
14(e)(4)(D)]; ['968.335(d) or '950.660(d)]

1

The HA has not submitted the required annual Report in
accordance with Chapter 11;

The HA has not carried out its activities under the CGP
in atinely manner and in accordance with the Annua
Statenment or the | atest HUD approved Five-Year Action

Pl an, or other HUD requirenents, as set forth in

par agr aph 12-8A;

The HA does not have a continuing capacity to carry out
its Conprehensive Plan in a tinmely manner or expend its
annual

12-12
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grant funds, as set forth in paragraph 12-8B

4. The HA has not satisfied, or has not made reasonabl e
progress towards satisfying, the performance standards
specified in paragraph 12-8C. Failure to neet PHVAP
performance standards is not a managenent deficiency
under the CGP; however, failure to carry out actions and
strategies identified in the Annual Statenment or Five-Year
Action Plan to renmedy PHVAP failures is a deficiency
under the CGP

5. An audit conducted in accordance with 24 CFR Part 44 or
other HUD reviews reveal s deficiencies that the FO
reasonably believes require corrective action

6. The HA has failed to repay HUD for anmounts awarded under
the CGP that were inproperly expended; or

7. An IHA is determined by HUD to be high risk in accordance
with '950.135, or the IHA fails to neet, or make
reasonabl e progress toward neeting, the goals established
inits MP under '950. 135.

Pur pose of Corrective Action. The FO shall design corrective
action to: prevent a continuation of the deficiency; mtigate
any adverse effects of the deficiency to the extent possible;
and prevent a recurrence of the same or simlar deficiencies.

Types of Corrective Action. The FO may direct the HA to take
one or nmore of the follow ng corrective actions to bring it
into conpliance: ['968335(e) or '950.660(e)]

1. Correct the deficiency in a tine period prescribed by
HUD;

2. Submit additional information
a. Concerning the HA' s adm ni strative, planning,

budgeti ng, accounting, nanagenent, and eval uation
functions, to deternine the cause for the HA not
meeting the standards in paragraph 12-8;

b. Expl ai ning any steps that the HA is taking to
correct the deficiencies;

12-13

C. Docunenting that HA activities were consistent
with the HA's Annual Statenment, Five-Year Action
Pl an, or other applicable |aws, regulations, or
program requi renents; and



d. Denonstrating that the HA has a conti nui ng
capacity to carry out the Conprehensive Plan in a
timely manner.

3. Submit schedul es for conpleting the work identified in
its Annual Statenent and report nore frequently on its
progress in neeting the schedul es;

4. Not wi t hst andi ng ' 85.36(g), submit to HUD the foll ow ng
docunents for prior approval, which may include, but
are not limted to:

a. Proposed architectural/engineering (A/E) and ot her
pr of essi onal services contracts before execution

b. Conpl ete construction and bid docunents before
i ssuing solicitations,

C. Proposed award of contracts, including
construction and equi pnent contracts and
managenent contracts; or

d. Proposed contract nodifications prior to issuance.

5. Submit supporting material to document one or nore of
the statenents, resolutions, and certifications
submitted as part of the HA's Conprehensive Pl an,
Annual Statement or Performance and Eval uati on Report;

6. Not to incur financial obligations. Note: The FO rmay
suspend paynents for one or nore activities;

7. Rei mbur se, from non-HUD sources, one or nore program
accounts for any amounts inproperly expended;

8. Subnmit to an alternative nanagenent strategy whi ch may
involve third-party oversight or admnistration of the
nmoder ni zati on function; or

9. Take such other corrective actions that the FO
determi nes appropriate to correct HA deficiencies
consi stent with

12-14
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out st andi ng regul ati ons and gui dance.

Assessnent of Conpliance with Notices and Orders. The FO
shal |l nonitor conpliance with all reporting dates and
progress deadlines established in the notice of deficiency
or corrective action order and shall assess all outstanding
noti ces and orders to determine the foll ow ng:

1. If progress under the notice or order has been
sufficient to elinmnate or substantially reduce the



deficiency, the notice or order shall be terninated by
notification to the HA. A copy of this notification
shal |l be attached to the ACC Anendnent.

2. If progress under the notice or order has been poor
the FO shall consider ordering alternative corrective
action by issuing a new, nore stringent notice or
order, or changing froma notice to an order. The new
notice or order must conply with all provisions of
paragraph 12-9B and 12-10B, including consultation with
t he HA.

3. If the HA has failed to take the action required in a
corrective action order, the FO shall either issue a new
order, take steps toward declaration of breach of the ACC
with respect to all or sonme of the HA's functions, issue
sanctions agai nst responsible individuals, take steps
toward w thhol ding funds, or take other sanctions
aut hori zed under |aw or regul ation, as described in
par agraph 12-12.

12-11. GUI DANCE FOR DETERM NATI ON OF DEFI CI ENCI ES AND DESI GN OF
APPRCPRI ATE
CORRECTI VE ACTI ON

A General Principles. Section 119 of the Housing and
Conmuni ty Devel opnent Act of 1987, in establishing the CGP
stated as one of its purposes "to provide considerable
discretion to HAs to decide the specific inprovenents, the
manner of their execution, and the tim ng of the expenditure
of funds in the nodernization of devel opnents under Section
14 of the United States Housing Act of 1937." Accordingly,
not only is the scope of HUD s up-front review of the
Conprehensive Pl an and Annual Statenment markedly |imted,
but HUD revi ew of program operations should al so encourage
and permt HAs as nuch flexibility as possible, naintaining
compliance with the | aw, regul ations, and other HUD
requirenents.
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1. Al'l thresholds applicable in the CIAP are automatically
renoved for the CGP program (see paragraph 10-4).
Therefore, any notice or order establishing prior HUD
review shall be based on an up-to-date assessnment of
current capability as well as recent experience and
past performance. For an HA just entering the CGP, ff
the HA's submissions under the CI AP were substantially
correct, there should be no need to inpose threshol ds
for the CGP

2. Al notices and orders shall be based on one of the
deficiencies in paragraph 12-10C. Failure to conply
with Cl AP requirenents, such as failure to subnit
required information in a tinely manner, is not a basis



for a CGP notice or order. However, notices and orders
should be fully considered in the first year of the
CGP, based on Cl AP experience in relation to the
specific deficiencies listed in paragraph 12-10C

Corrective action shall be targeted at and justified by
the specific deficiency to which it is addressed.

Failure to take the corrective action specified in a
notice is grounds for issuance of an order where the
original deficiency still exists. However, failure to
take the correction action specified in a notice is not
grounds for issuance of an order where the origina
deficiency no | onger exists. For exanple, if a notice
requests prior HUD approval of contracts because there
has been a finding that work has not been done to the
nmoder ni zati on standards and the HA has not subnmitted
its contracts for prior HUD review, an order cannot be
issued to correct that deficiency unless the work is
still not being done to the nodernization standards.

If the HA uses CGP funds for ineligible purposes, the
FO may use an order to require the HA to repay HUD from
nonprogram funds. |f such repaynent is not

forthcoming, the FO may recomend wit hhol ding of a
portion of the HA's next year's grant pursuant to

par agraph 12-12.

Items that are repaired or replaced in one year may
sonmetines require repair or replacenent in a subsequent
year. Cenerally, such action should not result in a
determ nati on of a deficiency. However, where the HA
has had a documented high rate of failure of a
particul ar piece of equipnent or a rehabilitation
practice with a usable
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lifetime well bel ow expected norms for the situation
and degree of wear, the FO may issue a notice or order

to prevent the HA fromcontinuing to use that type of
equi prent or rehabilitation practice.

B. Exampl es of Use of Letters, Notices, and Orders.

1

If the HA expends CGP funds on an ineligible item the
FO shall direct the HA in witing to charge the itemto
anot her program if appropriate, and reinburse the CGP
The FO letter shall confirmany conversation with HA
staff.

If a small percentage of units inspected show

i ncompl ete or poor workmanship in a fewitens, the FO
shoul d handl e the matter as set forth in subparagraph
B1l, through an oral conversation and a confirmn ng



| etter requesting that the HA go back to the contractor
and have the itens corrected. However, if the quality
failures are nore serious, or there is a persistent

pattern of failure, a notice or order should be issued.

3. If the HA continues to fail to performcost anal yses on
Al E contracts despite the provision of technica
assi stance and the issuance of a letter requesting
correction of the deficiency, a notice/order should be
i ssued requesting/requiring that the HA specifically
hire a person to carry out this requirenent, or obtain
prior FO approval on all A/E contracts exceeding a
certain anount, or take any other appropriate action to
correct the deficiency.

4. If the HA has a pattern of slippage where severa
contracts are significantly behind schedul e without any
action on the part of the HA to enforce the schedul e,
the FO may handl e the situation through an ora
conversation and a confirnming letter if the slippage
has not been typical of the HA's behavior in the past.
If the slippage represents a continuing pattern, a
notice or order should be issued.

12-12. FAI LURE TO COMPLY W TH CORRECTI VE ACTI ON ORDER. [ Sec.
14(e)(4)(D)];: ['968.335(f) or '950.660(f)]

A
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Avai |l abl e Conpliance Mechanisns. |If the HA fails to take
the required corrective action, in addition to issuing a
nore stringent order HUD may withhold funds tenporarily
until the HA has corrected the deficiency and can adnini ster
the funds
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I egal ly and responsibly. Such wi thhol di ng provisions apply
on a case-by-case basis to all HAs, including those

desi gnated as Mbd Troubl ed, and are not related to the
reductions in fornmula funding for Mod Troubl ed PHAs under
paragraph 3-9. In addition, for substantive non-conpliance
by the HA, HUD nay decl are breach of the ACC with respect to
all or sone of the HA's functions so that such functions or
the entire HA can be adninistered by another entity.

Use O Conpliance Mechanisns. It is not HUD s intention to
wi t hhol d funds and then reallocate the funds to other HAs,
except in the nost extrenme and rare cases where it is not
possible to resolve the situation in a nore satisfactory
manner. \Werever possible, it is HUD s intention to pernit
the full formula share to be available to each HA so that
its physical and managenent deficiencies may be corrected
and decent, safe and sanitary housing may be provided to
resi dents.

Pr ocedur es.



1. Bef ore recomrendi ng decl aration of breach or
wi t hhol di ng of funds, the FO shall give the HA, within
a prescribed period of tine, an opportunity to provide
any additional facts and data concerning the proposed
action. The FO s recomendati on shall be sent to
Headquarters for review and action. The recommendati on
shal | include supporting docunentation in the form of
copies of all corrective action orders issued to the HA
with which the HA failed to conply, data that docunents
the continuing exi stence of the deficiency or
deficiencies on which the orders were based and the
failure to conply with the orders, all correspondence
with the HA and witten reports of nmeetings with the HA
regarding the deficiency and the orders, applicable
nmonitoring reports, and any other infornmation which
woul d assist in a HUD determination of whether to
decl are breach or w thhold funds.

2. In the case of a reconmendati on of breach, the FO shal
speci fy which functions of the HA should be declared in
breach. In the case of a recomendati on of wi thhol ding

of funds, the FO shall specify the amount of funds that
shoul d be wi thheld, actions that the HA shoul d take
during the tinme the funds are withheld to correct the
continui ng deficiency, and the length of tine that the
funds shoul d be hel d before reallocation is considered
if significant progress to correct the deficiency is
not nade.

12-18
7485.3 G

3. The Assistant Secretary for Public and Indian Housing
(PIH) shall review the FO s recomendati ons and
supporting docunentation, including the HA's facts and
data, and determ ne what, if any, functions should be
decl ared in breach, whether funds should be wi thheld,
the anount of funds to be withheld, any conditions
under which HUD will consider providing all or part of
the funds to the HA, and the date on which reallocation
will be considered if adequate progress is not made to
correct the deficiency. The Assistant Secretary for
PIH shall directly notify the HA, with copies of the
letter of notification to the FO

Real | ocation. Where HUD has withheld for the period of time
prescribed in the w thholding action sonme or all of the HA's
annual grant, HUD nmay reallocate some or all of such anounts
to other HAs under the CGP, subject to approval in
appropriations acts. ['968.335(g) or '950.660(g)]

1. Bef ore considering reallocation, the FO shall prepare
for the Assistant Secretary for PIH a report of the
current status of the HA with regard to the failure to
take corrective action on which the withhol di ng of



7485.3 G

funds was based. The report shall be fully docunented
with current data, nonitoring reports, correspondence
with the HA, minutes of any neeting with the HA, and
any other information useful to the Assistant
Secretary's decision as to whether or not to reallocate
the funds. The report also shall include a
recomendation as to whether all or part of the funds
shoul d be reall ocat ed.

2. Bef ore maki ng a deternination regardi ng reallocation of
sonme or all of the HA's annual grant, the Assistant
Secretary for PIH shall notify the HAin witing of the
an opportunity to provide, within a prescribed period
of time, any additional facts and data concerning the
proposed acti on.

3. Based on the FO report and recomrendati on, any
submi ssion fromthe HA, and any ot her rel evant
i nformati on avail able, the Assistant Secretary for PIH
shal | determine whether to reallocate all or part of
the funds that have been wi thheld and shall provide
direct witten notification to the HA, with a copy. of
the notification to the FO ['968.335(h) or
' 950. 660( h) ]
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4. Any reallocation shall be made to PHAs which are not
designated as either Troubled or Mod Troubl ed under the
PHVAP at 24 CFR Part 901, and to | HAs which have been
determned by HUD to be not high risk under '950. 135,
based on the relative needs of these PHAs and | HAS, as
determi ned under the fornula set forth in Chapter 3.

Notification to Residents. The HA's Board of Comm ssioners
shall provide witten notification to affected residents of
HUD s final determnation to withhold funds, declare a
breach of the ACC, or reallocate funds, as well as the basis
for, and the consequences resulting from such a
determnation. ['968.335(i) or '950.660(i)]

Recapture. Based on a recommendation fromthe FO
Headquarters may recapture for good cause any grant anounts
previously provided to the HA, based upon a determ nation
that the HA has failed to conply with the requirenents of
the CGP. Before recapturing some or all of the HA' s annua
grant, the Assistant Secretary for PIH shall give witten
notification to the HA and give it an opportunity, within a
prescribed period of tine, to present any argunents or
additional facts and data concerning the proposed action.
['968.335(i) or '950.660(])]

Cunul ative Remedies. The authority to condition, wthhold,
reall ocate or recapture an HA's grant, as provided in this
paragraph, is in addition to the authority set forth in



paragraph 3-9 to reduce a PHA's formula all ocati on based
upon its designation as a Mdd Troubled PHA. ['968.335(k) or
' 950. 660( k)]
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