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5-3.

CHAPTER 5. HOW TO DETERM NE | F CERTI FI CATI ONS ARE UNACCEPTABLE
OVERVI EW

Thi s chapter describes the civil rights certifications; provides
guidelines for deternmining if these certifications are unacceptable,
and establishes procedures for securing certifications that

are satisfactory to the Secretary where the certifications are
initially deternm ned unacceptabl e.

G VIL R GATS REQUI REMENTS COVERED BY THE CERTI FI CATI ONS.

a. The Governor or other authorized official certifies that
with respect to units of general |ocal governnent in
non-entitlement areas, the State shall anong ot her things:

(1) conduct and administer the grant in conformty wth
the Cvil R ghts Act of 1964 (Title VI) and the G vi
Rights Act of 1968 (Title VII1); and that it wll
affirmatively further fair housing; and

(2) conply with Title | of the HCD Act and all other
applicable | awns.

b. Before a unit of general |ocal governnent receives CDBG funds,
it must certify to the State that anong other things its
programw || be conducted and administered in conformty wth
the Cvil Rghts Act of 1964 (Title VI) and the Civil Rights
Act of 1968 (Title VII1), and that it will affirmatively
further fair housing.

MEANI NG OF THE CIVIL RI GHTS CERTI FI CATI ONS

In certifying, the State commits itself to carry out its
responsibilities in a way that conforms with these |laws. For
exanpl e:

a. Records kept by the State and recordkeepi ng requirenents
established by the State for recipients, nust include
data and information denmonstrating that the program
is being carried out in accordance with the civil rights
certifications.

b. In reviewi ng the performance of recipients, a State nust
determi ne whether they are conforming with applicable civi
rights and equal opportunity requirenents.
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5-4.

GUI DELI NES FOR FHEO REVI EW OF CERTI FI CATI ONS

The State receives a grant to adm nister the CDBG program only

if its certifications are satisfactory to HUD. Each year FHEO
staff should docunent its determination regarding acceptability

of the State's civil rights certifications. Wen recomrendi ng

that one or nore certifications not be accepted FHEO nust docunent
clearly the reasons for that determnation

a. Certifications are accepted unless there is independent
evi dence which tends to challenge the certifications in a
substantial nmanner. The independent evidence nmay, but need
not be, based upon performance reviews and audits of a State's
CDBG program Additional information or specific assurances
may be required in some instances in order for HUD to find the
State's certifications satisfactory.

b. A challenge by HUD to a State's certifications nust be based
upon i ndependent evidence that is supportable by facts and data
which tend to question statenments in the certification
Exanpl es of independent evidence which could challenge a
State's civil rights certification include:

(1) information devel oped by the Departnment of Justice or
ot her executive agencies or Departnments in connection
with civil actions pending agai nst a recipient or the
State involving civil rights matters;

(2) data from performance reviews and audits which show t hat
the State has not satisfied one or nore civil rights
rel ated assurances on contract conditions placed upon
previous grants;

(3) court findings/orders under an applicable civil rights
| aw; and

(4) outstanding unresol ved prelimnmnary findings of
nonconpliance with civil rights requirenments involving
the State or evidence of a failure to carry out the
provi sions of an approved civil rights conpliance
agr eement .

c. In making a determnation, contact the Regional Ofice of FHEQ
Conpliance Division, for information regarding the status of
compl aints and conpliance review findings, if any, in the
State and its funded |l ocalities.
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(5-4c.)

(1) The existence of a civil rights conmplaint or information
gained froma conpliance reviewin and of itself does not
constitute evidence sufficient to challenge a certification
The facts in each such case, may or may not be gernmane
to the certification under review FHEO staff nust consider
the type and severity of any conplaint or conpliance
finding and steps taken to correct or resolve such finding
t hrough negotiation/conciliation

(2) Were there is a prelimnary finding of nonconpliance
based upon a conpl aint investigation or conpliance review,
give the State an opportunity to voluntarily conply.
However, where the State or local recipient refuses to do
so, such denial may serve as substantial evidence for
chal l enging the certification

5-5. HOW TO RESCLVE CHALLENGES TO A CERTI FI CATI ON

a.

Contact CPD staff for the anticipated starting date for each
State's program HUD nakes grant awards any tinme from Cctober
1 to March 31 of the fiscal year. Were FHEO staff intends
to challenge a certification, HUD nust notify the State at

| east 60 days before the next year's grant award.

Fol | ow t he procedures outlined in paragraph 6-10 for respondi ng
to deficient performance. Headquarters FHEO and CPD nust
concur with plans to notify the State of the unacceptability

of the certification wthout additional information or
assurances.
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Do not question a State's civil rights certification based
sol el y upon poor performance of a locality under the

HUD- admi ni stered Snall Cities Program \Were a Title VI/Section
109 conpliance review or litigation have reveal ed unresol ved
violations of civil rights laws, HUD nmay request additiona
assurance fromthe State regarding actions it will take to
assure conpliance in any grant awarded by the State. FHEO
staff may inform States of localities that denonstrated poor
performance under the HUD-admi ni stered program A State has
the discretion to use such infornation obtained from FHEO (or
other HUD) staff as it deens appropriate. The State may:

(1) target such localities for technical assistance and/or
nmoni t ori ng.

(2) require such localities to submit a civil rights



certification or a specific assurance of conpliance
with one or nore civil rights laws; or

(3) disregard the information in its funding or managenent
deci si ons.

Where a review, or other independent evidence, indicates
deficient performance by the State, or a funded locality,
with respect to one or nore civil rights requirenments, FHEO
recomend to the HUD OFfi ce Manager that the certification
not be accepted by HUD and that the Departnent take

one or nore actions to correct and prevent recurrence

of the deficiency. Paragraph 5-6 outlines the steps that
must be followed and possible actions that may be taken where
there is a finding of deficient performance, based on which
FHEO bel i eves the certification should be questioned.
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