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AGREEMENT BETWEEN
THE NATI ONAL ASSQOCI ATI ON OF REAL ESTATE LI CENSE LAW OFFI Cl ALS
THE UNI TED STATES DEPARTNéH? OF HOUSI NG AND URBAN DEVELOPMENT
PRCNC}g FAI R HOUSI NG
In mutual recognition of the desirability of pronoting

equal ity of opportunity in housing through the regulatory functioning
of real estate license |law officials, the National Association of
Real Estate License Law Oficials (NARELLO and the Departnment of
Housi ng and Urban Devel oprent (HUD) have drafted an Affirmative Fair
Housi ng Agreenent, a copy of which is attached hereto. NARELLO and
HUD believe that inplenentation of the Affirmative Fair Housing
Agreenent by individual nenbers of NARELLO will have a salutary
effect on the housing market in the nmenbers' respective jurisdictions.
Accordingly, NARELLO and HUD pl edge to strive to obtain execution of
the Agreement by each menber of NARELLO within the United States.
NARELLO and HUD agree that, if the law or adm nistrative practices
in a menber's jurisdiction would prevent full inplenentation of any
provi sion of the Agreenent, that provision my be nodified by the
nmenber and HUD to the extent necessary to acconplish the purposes of
the Agreement. NARELLO and HUD further pledge to render all possible

assi stance to the individual nmenbers in carrying out the Agreenment's

provi si ons.

In witness whereof, the followi ng signatures are affi xed
her et o.

THE NATI ONAL ASSCCI ATI ON OF
REAL ESTATE LI CENSE LAW OFFI Cl ALS



Dat e By

Pr esi dent

THE UNI TED STATES DEPARTMENT OF
HOUSI NG AND URBAN DEVELOPMENT

Dat e By

Secretary
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OFFI Gl AL COVMENTARY TO THE AFFI RMATI VE FAI R HOUSI NG AGREEMENT

The following cooments to the Affirmative Fair Housing Agreenent are



set forth in order to pronote uniformconstruction of various Agreenent
provi sions, to safeguard agai nst m sconstruction and to aid in view ng the
Agreenent as an integrated whole. The Agreement provision to which each
Conment applies is indicated parenthetically. The Comments were prepared
jointly by Ross J. Lloyd, Ofice of Voluntary Conpliance, U S. Depart nent
of Housi ng and Urban Devel opnent, and John E. Henpel, Chairnman, NARELLO
Del egation to the Industry/NARELLO Li ai son Committee of the Nationa
Associ ati on of Real Estate License Law Officials, October 1977

Comment (1.B.):

HUD intends to execute a separate Agreenent with each of the real estate
i censing agencies of the 50 states, the District of Colunbia, the
Conmonweal th of Puerto Rico and the various territories and possessions.

Conment (I1.):

The regul atory functions of real estate |licensing agencies include three
means of promoting fair housing. One, because they screen candi dates for
licensure, the agencies may ensure that all persons and organi zati ons enjoy
equal opportunity to engage in the practice of real estate without regard
to mnority status. Two, because they are frequently able to deternine the
nature of educational background required of candidates for |icensure and
the nature of continuing education for |icensees, the agencies nay ensure
that real estate practitioners have a firmgrasp of fair housing principles
and practices. Three, because they are enpowered to discipline |licensees
found to have engaged in prohibited conduct, the agencies often may enforce
compliance with the fair housing | aws.

The |icensing agenci es al so occupy positions of great influence within the
industry in matters not subject to direct regulation. For exanple, the
agenci es can and do |l end their support to industry-group activities such as
training sem nars and proposals for legislation. Thus, the agencies are
able to encourage industry activities which pronote fair housing.

Conment (I11.):

In essence, the Agreenent's purpose is to provide a base for |icensing
agencies in the full exercise of those regulatory functions which pronote
fair housing. HUD s role under the Agreenent is primarily supportive

i nasmuch as, with but one pertinent exception, HUD has no occasion for
direct contact with a real estate practitioner. The exceptional instance
ari ses when HUD processes a conplaint of violation of Title VIII |odged
against a practitioner. See the coment under subparagraph VI.A. 3.

Conment (IV. C.):

At the federal level, fair housing law includes the GCvil R ghts Act of
1866, Title VI of the Cvil R ghts Act of 1964, Title VIII of the G vi

Ri ghts Act of 1968, Section 109 of the Housing and Community Devel opnent
Act of 1974 and Executive Order 11063. A npjority of the states have fair
housi ng statutes, sonme of them stronger than federal law in terns of
coverage and/or enforcement. Finally, numerous cities, towns and counties
have fair housi ng ordinances.

Comment (V. A 1.):



The need for and val ue of education in fair housing principles and
practices are evident both as a matter of pronoting fair housing and of
protecting real estate practitioners against unwitting violations of |aw.
Many jurisdictions require that candidates for a license, particularly a
broker's license, have conpleted a m ni num nunber of hours of college-Ieve
education. The subject matter of the required education is frequently
specified. Wether or not any education is required, candidates for a
license typically receive some formof instruction designed to prepare them
for the |licensing exam nation
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It should be noted that, in an educational course presented to candi dates
for a license, the natural enphasis is on passing the |licensing

exam nation. Therefore, the focus of the course is likely to be a narrow
one, limted primarily to famliarization with the prohibitions of fair
housing law. Continuing education should fill in the gaps in know edge
left by prelicensing education. The gaps will nost probably consist of

i nformati on regarding affirmati ve approaches to fair housing, e.g.

i nformati on about HUD s Advertising Quidelines (37 F.R 6700).

The National Center for Housi ng Managenent, under contract with HUD, has
devel oped an educational programintended to provide training in fair
housing principles and practices for persons in or aspiring to enter the
real estate industry. The programis divided into five nodul es, or
traini ng sessions, covering various topics. The proposed tine for
presentation of the nodules totals 3 1/2 hours. HUD will rnake the program
avail abl e to any licensing agency or educational institution desiring to
use it.

Comment (V. A 2.):

No one should be licensed to engage in the practice of real estate unless
he or she has denonstrated a grasp of fair housing principles and
practices. NARELLO has adopted a resol ution reconmendi ng that a ni ni mum of
four percent of the questions asked on |icensing exam nations be on the
subj ect of fair housing. A mpjority of the jurisdictions utilize an

exami nati on devel oped by either the Educational Testing Service or the
California Departnent of Real Estate. Three percent of the questions

i ncluded in the standardi zed exam nati ons of both organi zations are on the
subj ect of fair housing. Because the standardi zed exani nations are
adm ni stered on a nmulti-state basis, the fair housing questions nust relate
to federal law. An additional fair housing question or questions may be
added to the "local supplement” to the standardi zed examnination in

i ndi vidual states. State fair housing law, if any, would be the | ogica
subj ect of such additional questions.



Comment (V. A . 3.):

Li censees shoul d have avail able for easy reference all of the laws and
rules to which they are subject in their professional activities including,
obvi ously, fair housing | aw.

The Department of Justice has prepared for inclusion in the Florida Rea
Estate Comm ssi on handbook an abstract consisting of twelve paragraphs
summari zi ng and explaining federal fair housing law. This abstract or an
adaptation thereof can be used in any agency's |icensing nanual .

Conment (V. A 4.)

Public ignorance about fair housing exists in tw forms. On the one hand,
persons who are selling their honmes or offering dwellings for rent nmay
believe that it is still possible to discrimnate against mnorities, at

| east covertly if not openly. In the same category are persons who think
that they can prevent a sale or rental in their neighborhood to a mnority
group nenber. On the other hand, many minority group nenbers and wonen are
either unaware that the traditional hindrances to their honeseeking efforts
have been declared illegal or are understandably reluctant to believe that
the hindrances have, in fact, been elimnated. Even when fully aware of
their fair housing rights, these persons may be unfam liar with procedures
for vindicating those rights in the event they are denied.

Real estate practioners should assune the initiative in providi ng necessary
informati on and correcting msinformation about fair housing. The task
will be greatly facilitated by the use of panphlets, flyers and the |ike.
HUD has prepared a variety of literature, including Spanish-Ianguage

panphl ets, which explain federal fair housing | aw and which are avail abl e
for distribution in quantity. State and |local human rights agencies as
wel|l as private fair housing organizations al so have available literature
expl ai ni ng applicabl e | aws.
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Comment (V. A 5.)

Two benefits may be expected to accrue frominplenentation of this
provision. First and obviously, equality of opportunity in enploynent wll
be pronmoted. |In the real estate field, equal enploynment opportunity means
that all persons, irrespective of their color, religion, national origin or
sex, enjoy the sane opportunities as have traditionally been enjoyed by
non-mnority nal es.



The second benefit is the easing of access to the housing market for those
mnority homeseekers who prefer to obtain the services of a real estate
practitioner of the sane mnority group. Mnority practitioners should be
avai l abl e to acconmodate that preference, not because non-mnority
practitioners necessarily render unsatisfactory service to mnority
honeseekers, but sinply to furnish an option which would tend to open the
housi ng mar ket .

The value of minority participation in the real estate industry nust be

vi ewed agai nst the backdrop of the general industry enploynent situation
It is widely recogni zed that the industry as a whole is not in need of
additional practitioners. |Indeed, the reverse is generally the case; nore
men and wonen are entering the field than can be gainfully enployed. In
terns of aggregate dollars, there are sinply not enough conmi ssions to be
earned to provide support for all of the practitioners in the industry. O
course, the shortfall in earnings is sustained primarily by inexperienced
practitioners and those not well established. Consequently, numnerous
woul d- be practitioners are forced to | eave the business al nost as soon as
they enter it. The cumulative effect of these individual nisfortunes is a
rapid turnover which has a harnful destabilizing effect upon the industry.

It is not to be inferred fromthe precedi ng paragraph that efforts on
behal f of minority entrants into the field are unjustified. The discussion
of overcrowdi ng suggests only that assistance rendered to mnorities should
prepare themfor the conditions they will face, specially in the initial
stages of their careers. The National Center for housing Managenent, under
contract with HUD, has prepared a Mnority Pilot Placenment Program desi gned
to enhance enpl oyment opportunities in the real estate industry for
mnority group nenbers. This programincludes recruitnent, training and

pl acenment conponents. The program coul d be inplenented by any industry
group but would be nost effectively inplenmented as a joint endeavor of
several such groups with licensing agency and HUD support. HUD will nake
the program available to interested parties.

Comment (V. A 6.):

The prerequisites for |licensure nust be fashioned so as to protect the
public by screening out those unqualified to engage in the practice of rea
estate without placing mnority group nmenbers at a rel ative di sadvantage in
attenpting to satisfy the prerequisites. It is well established that
mnority group nenbers, because of their cultural mlieu, may have greater
difficulty than non-mnority group nenbers in neeting certain standards
and, particularly, in answering certain questions on standardi zed

exam nations. The standards may be inposed (or the questions desi gned)

wi thout any intent to discrimnate, but they may, nonethel ess, have the

ef fect of discrimnating against a nmnority group

In the case of |icensing exam nations, questions which are susceptible to
bei ng m sunderstood nore so by mnority than non-ninority group nenbers are
discrimnatory and are to be avoided to the extent possible, although it
nust be conceded that the necessity of using technical terninology creates
a possibility of unavoidable cultural bias. The possibility that a
question will be inproperly discrimnatory nay be mninized by ensuring
that the question is closely and objectively related to the skills required
of a real estate practitioner. The Educational Testing Service and the
California Departnment of Real Estate which, as indicated above, are
devel opi ng standardi zed |icensi ng exam nati ons have acknow edged the bias



potential and are acting accordingly.
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Comment (V. A 7.):

The informati on and data of primary concern to anyone nonitoring
performance under the Agreenment will be a nunerical breakdown of |icense
applicants, new |licensees and total |icensees by race, ethnic group and
sex. These figure& will not be readily available in npbst instances.
Moreover, any attenpt to collect racial or ethnic data will very probably
face objections fromboth mnorities and non-ninorities. Mnority group
menbers may fear that being identified racially or ethnically, as for
exampl e, on an application to sit for a |licensing-exam nation, may expose
an individual so identified to discrinmnation. Non-nminority group nenbers
may rai se the specter of "quotas" or fear that an accurate enuneration of
mnority practitioners will forma statistical basis for charges of
discrimnation. Such objections nust be nmet by showi ng a proper purpose
for collecting racial and ethnic data. The proper and only purpose shoul d
be to determine whether the real estate profession is representative of the
public it serves.

It is not the purpose of this Agreenent to require that racial, ethnic and
sex data be collected and reported. However, the value of doing so would,
in nmost instances, greatly outwei gh any expense or inconvenience resulting
fromthe effort. Particularly where |icensing operations are conputerized,
it would be a relatively sinple matter to collect pertinent data on new
license and license renewal applications and furnish tallies to appropriate
parties. Therefore, in light of these facts and the additional fact that
there is no other nmeans of gauging the success of endeavors to inprove
mnority representation in the industry, the collection and sharing of
racial, ethnic and sex data is urged.

Comment (V. A 8.):

Real estate license law officials, as well as official regulating other
prof essi ons and occupations, have frequently been accused of representing
the interests of an "in-group" and of shielding the industry agai nst the

i ncursions of "outsiders." In nost cases the allegations are of dubious
merit, but license |law officials are, nonethel ess, sensitive to such fault
finding and properly so. The allegations have, after all, been upheld in
court in a few instances.

To the extent that a licensing agency is all-white or all-male or fails in
sonme other respect to be representative both of the industry it regul ates
and the public it protects, the agency is subject to criticismon grounds



of its exclusive inmage. Conversely, a licensing agency which includes
among its officials and on its staff nenbers of minority groups gains
credibility in terms of representing all interests and, nore to the point
in the context of this Agreenent, in terms of a commtnment to fair housing.

Li censi ng agenci es sel dom have authority to fill official agency positions
and, in many cases, do not control the hiring of staff personnel. Thus, an
agency may be unable to determine directly its conposition or that of its
staff. The agency may, neverthel ess, have a positive influence upon fenale
and mnority representation through appropriate recomendati ons nade by the
agency to appointing and/or hiring authorities.

Conment (V. A.9.):

HUD has devel oped similar Affirmative Marketing Agreenments with each of the
i ndustry groups nentioned. The NAR Agreenent is to be executed by |oca
Boards of Realtors and by individual Realtors. The NAREB Agreenent is to
be executed by | ocal associations and individual Realtists. The
participants in each Agreement pledge to reach out to mnority honmeseekers
to shape their procedures so as to preclude steering and other
discrimnatory practices and to provide for training of sales personnel in
affirmati ve marketing. The NAR Agreenent provides for the invitation of
mnority brokers to join Realtor Boards and for the recruitnment of minority
enpl oyees and associ ates. The NAREB Agreenent mekes simlar provision for
non-mnority participation
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Since the Affirmative Marketing Agreenments are voluntary, there is no
guarantee that they will achieve wi de acceptance. However, even if every
NAR and NAREB nenber signed an Agreenent, there would renmmin that very

| arge group of unaffiliated |icensees not party to any affirmative

mar keting program G ven these facts, it is not too nmuch to state that
affirmati ve marketing principles are not being pronoted in that segnent of
the industry in which there is great, if not the greatest, need for their
application. The |licensing agencies nmay be able to play a role in filling
this void, possibly through education or, in cases where a |oca
affirmati ve marketing program exists, by encouraging |licensees to
participate in the program An agency may find it advisable to take the
lead in establishing a | ocal program

Conment (V. A 10):
Al l egations of discrimnatory housing practices engaged in by |icensees

will frequently be placed before organi zati ons other than the responsible
i censing agency and the agency will receive no formal notification of the



al | eged discrimnation. Such other organizations will ordinarily be glad
to learn that the power of the licensing agency may be brought to bear in a
di scrim nation case.

Comment (V. A 11.):

As originally enacted (beginning in 1919), the licensing |l aws were desi gned
to eradicate the practices by which unscrupul ous brokers and sal espeopl e
were defrauding the public and discrediting the real estate profession
Thi s objective was acconplished through two basic provisions: (1)
Possession of a license becane a prerequisite to the practice of rea
estate, and (2) a licensing agency was enpowered to suspend, revoke or
refuse to renew the |icense of any practitioner who engaged in the
fraudul ent practices. Thus, a practitioner was subject to | oss of the
license for such acts as failing to place a client's funds in trust,
purchasing listings and offering property w thout the owner's consent.

Di scrim natory housing practices were not included anong the origina
grounds for suspension, revocation and non-renewal because the nodem vi ew
of housing discrinmnation as a civil wong and, in certain cases, a crinme
is a devel opment whi ch post-dates the enactnment of the |icensing | ans.

Many jurisdictions have updated their licensing laws. That is to say,
these jurisdictions have added fair housing law violations to the |ist of
grounds upon which a license may be suspended, revoked or nonrenewed. They
have done so expressly by amendnment to their licensing laws or inplicitly
through a broadened interpretation of their |aws.

The remai ning jurisdictions have not updated their laws in this fashion
There can be little roomfor argunment, however, against the proposition
that violation of a fair housing | aw should constitute grounds for
disciplinary action. Discrimnatory housing practices nmay be injurious to
their victins, as are other transgressions which a real estate practitioner
m ght conmit. Mreover, the public is no less in need of protection

agai nst housing di scrimnation than agai nst many of the practices which the
early licensing |l aws were intended to suppress.

Comment (V. B.):

Authority to undertake the agency actions provided for in this Agreenent
may be found in legislation or in agency regul ations or both. The
authority varied of course, fromjurisdiction to jurisdiction. In sone
jurisdictions, full authority to undertake all of the agency actions
presently exists and the agency need do nothing except exercise its
authority to the maxi mumextent. In many jurisdictions, however, agency
authority to undertake one or nore of the actions is still lacking. In
sonme i nstances, the agency, because of a broad del egati on of power to it by
the legislature, will be able to create the necessary authority sinply by
the adoption of appropriate additional regulations.

In jurisdictions in which the |egislative del egation of power is narrower,
the agency nay be unable to provide for certain agency actions by
regulation. In that event, only the legislature can create the needed
authority. It may be possible, however, for the agency to propose

| egislation either on its own or through the executive
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departnent and the agency may find it appropriate to do so. The

| egi slature could provide directly by statute that certain actions be taken
or may enact enabling legislation investing the agency with power to adopt
the necessary regul ati ons.

Simlarly, the manner and amount of funding of |icensing agencies varies
wi dely anong jurisdictions. In the majority of jurisdictions, the
activities on which an agency may spend noney and the anounts which may be
spent are subject to control fromoutside the agency - by the executive
departnent, the legislature, or both. This Agreenent is designed to be

i npl enented within such constraints.

Conment (VI. A l.):

The comment under sub-paragraph V. A 5. indicates one area, viz., mnority
recruitment, in which HUD can render technical advice and assistance. HUD
is also prepared to share the expertise gained through its considerable
experience in investigating fair housing | aw viol ations. HUD has | earned
that discrinminatory housing practices nmay assunme many subtle fornms and that
speci al i zed investigative nethods are needed to uncover the facts in nany
cases. These investigative nmethods have been the subject of training

sessi ons conducted by various Regional Ofices of HUD for personnel of
state and | ocal human rights agencies. Similar training could be presented
to licensing agency investigators.

Comment (VI. A 2.):

HUD has, of course, worked closely with NARELLO in the devel opment of this
Agreenent. The support of NAR and NAREB in its inplenentati on woul d be

i nval uabl e, especially since both industry groups pronote fair housing
through their Affirmative Marketing Agreenments wi th HUD.

Conmment (VI. A 3.):

Frequently a conplaint alleging that a real estate practitioner has
violated a fair housing law will be filed both with HUD and the responsible
i censing agency. The provision for HUD agency cooperation in regard to a
fair housing conplaint is grounded upon the dual presunptions that the
agency will desire (1) that unnecessary duplication of effort in the
processing of the conplaint be avoided and (2) that HUD achi eve a
successful resolution of the conplaint through its conciliation

proceedi ngs. These presunptions will be exam ned separately.

Upon receipt of a fair housing conplaint, HUD and the |icensing agency each
nust determ ne whether there is reason to believe that a violation has, in
fact, occurred. Separate investigations will typically be conducted with



the result that individuals may be subjected to essentially the sane
interrogation twice. This duplication of investigative effort is wasteful
bot hersome to the interviewees and often unnecessary. It is logical to
assune that a licensing agency woul d wel come any opportunity to avert the
obj ecti onabl e consequences of parallel investigations. Several forns of
cooperation ained at elimnating the duplication are possible. Not every
form of cooperation will be suitable with all jurisdictions, but certain
basi ¢ measures woul d seem universally appropriate. Cearly, HUD should
notify the responsible |icensing agency whenever a fair housing conpl ai nt
involving a licensee is received. HUD and the agency could then decide
upon a course of action with the objective of avoiding duplicative effort.

The second presunption - that a licensing agency will favor successful HUD
conciliation of a fair housing conplaint against a |licensee - is founded
upon the fundanmental differences between conciliation and the disciplinary
proceedi ngs which the agency nmay initiate. Conciliation is an infornal
negoti ati ng process whi ch HUD undertakes whenever the facts obtained in an
i nvestigation of a fair housing conplaint indicate that a respondent (the
party agai nst whomthe conplaint is |odged) has violated federal fair
housing law. Conciliation is entirely voluntary on the respondent's part.
The goal of conciliation is an agreenent under whi ch the conpl ai nant wai ves
hi s/ her right to sue the respondent in exchange for the commitnent of the
respondent to conmpensate the conplainant and/or institute affirmative fair
housi ng practices. The essential features of conciliation are positive
relief for the conplainant and the prevention of housing discrinination in
the future.
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Neit her of these benefits are ordinarily avail able through the disciplinary
proceedi ngs of |icensing agencies, which are punitive in nature. Thus,
even if a licensing agency has taken or will take disciplinary action
against a licensee as a result of a fair housing | aw viol ation, the agency
coul d be expected also to favor successful conciliation of the matter
because of the special benefits conciliation yields.

The foregoi ng di scussion of the desirability of conbining conciliation and
disciplinary action with respect to a single fair housing conpl aint ignores
the question of the possibility of obtaining both remedies. 1In fact, there
are practical difficulties which inpair the chances for successfu
conciliation in a case in which disciplinary action is also in prospect.
Assuming that conciliation is attenpted first, the |licensee-respondent wl |
enter the conciliation proceedings w thout knowi ng whether or to what
extent he/she will be disciplined by the licensing agency. This
uncertainty regarding his/her license will, in all likelihood, have a
negative effect on the |licensee-respondent's willingness to conciliate.



The uncertainty concerning disciplinary actions which inpedes conciliation
m ght be reduced or elimnated through cooperation between HUD and the
licensing agency. As with investigative cooperation, no specific
cooperative neasures can be proposed which would be fitting in all cases.
However, two general practices to which |icensing agencies frequently
resort in the performance of their disciplinary functions may furnish a
basis for cooperation. First, many |licensing agencies will reduce the
severity of their disciplinary sanctions in cases in which the offending
licensee has voluntarily mitigated his wongdoing by making redress to the
conpl ai nant, al though, of course, no agency can prom se such clenency prior
to a disciplinary hearing. Second, many |licensing agencies will dispense
with a disciplinary hearing and i npose a disciplinary sanction by neans of
a consent order in cases in which the offending licensee will agree to the
procedure and the sanction thereby inposed. HUD will arrange with each

i censing agency for the particular form of cooperation which will be nost
sui tabl e and of greatest value under |ocal circunstances.

Conmment (VI. B.1.):

The comment under sub-paragraph V. A 4. is applicable here.

Conmment (VI. B.2.):

The comment under sub-paragraph V. A 1. is applicable here.

Comment (VI. B.3.):

The conment under sub-paragraph V. A 3. is applicable here.

Conment (VI. B.4.):

Because it is relatively new, fair housing |l aw continues to evolve. The
evolution is going on primarily in the courts, both federal and state,
wher e new decisions are interpreting and giving shape to the law. The
actions of HUD and other federal agencies are also significant in this
regard. Likewi se, state legislation, |ocal ordinances, opinions of state
attorneys general and the actions of human rights agencies are of interest.
Any or all of these devel opnents nmay affect the regulatory functioning of a
i censing agency. The practices of licensees may al so be affected. The
agency should have the opportunity to review such devel opnents as they

occur and advise its licensees through a newsletter or otherwise as to the
i mpact of such devel opnents.
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