U.S. Department of  Housing and Urban Development

H O U S I N G

Special Attention of:              Notice H 97-74 (HUD)

All Housing Directors;             Issued: December 31, 1997

All Multifamily Housing            Expires: December 31, 1998 

Directors;

All Asset Management Branch        Cross References:

Chiefs; Owners/Managers;

Contract Administrators.

Subject:  OCCUPANCY IN SECTION 202/8 PROJECTS

A question has been raised regarding the eligibility of

adult children of an elderly family to occupy a Section 202/8

unit as a part of that family.  This question typically arises

when adult children, over the age of 18, return to the parental

nest, first as guests, but remaining as family members.  The

question is raised because the Section 202/8 lease does not

provide that individuals not listed on the certification of

eligibility may not be admitted without the owner's approval.

Who then is eligible to reside in a Section 202/8 unit as a

member of an elderly family?  Section 202(a)(1) of the Housing

Act of 1959 as originally enacted stated the statutory purpose

was "to provide housing and related facilities for elderly

families and elderly persons".  Section 202(d)(4) provided that

the term "elderly families" means families the head of which or

his spouse is sixty-two years of age or over and the term

"elderly person" means persons who are sixty-two years of age or

over. (Statutory amendments establishing eligibility for

handicapped persons came subsequently.)

Section 11 of the Housing Authorization Act of 1976 amended

Section 202(d)(4) of the Housing Act of 1959 by adding at the end

of Section 202(d)(4) the following sentence: "Notwithstanding the

preceding provisions of the paragraph, the term 'elderly ...

families' includes two or more elderly ... persons living

together, one or more such person living with another person who

is determined ... to be essential to their care or well-being,

and the surviving member or members of any family described in

the first sentence of this paragraph who were living, in a unit

assisted under this section, with the deceased member of the

family at the time of his or her death." The Department believes

that this change indicates a Congressional intention that the

definition of "elderly family" is to be narrowly construed.
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Consequently, any adult children seeking to return to the

parental home would be eligible only if they are essential for

the care or well-being of the elderly tenant(s).  The fact of

their absence when the Section 202 occupancy commenced would

suggest a need for explanation as to the basis on which their

presence is considered essential to the care or well-being of the

elderly family, such as a change in family circumstances.

In addition, the lease requirement for recertification

whenever there are changes in household income or occupancy

should also be of assistance to the owners, since any income of

the new occupant must be counted in determining tenant payments.

Failure to provide this information together with the related

release and consent forms would be a material noncompliance with

the lease.  The necessity for these actions should be a deterrent

to such unauthorized occupancy.

Eligible adult children returning to the parental home

should be required to sign a release form relinquishing any

future rights to the unit as a remaining member of the tenant

family, as these adult children qualify for occupancy only as

long as the individual needing the supportive services does.  The

project owner should also have the right to evict any adult child

who violates the house rules.

Please bear in mind that this Notice relates only to adult

children who choose to return to the parental home.  This Notice

does not relate to adult children who were a part of the family

when occupancy began, nor does this Notice relate to children who

are legitimately providing care for the elderly tenant and who

have no intentions of remaining permanently in the unit.

                              Nicolas P. Retsinas

                              Assistant Secretary for Housing -

                              Federal Housing Commissioner

