[image: image1.wmf]

U.S. DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT

WASHINGTON, DC 20410-8000


OFFICE OF THE ASSISTANT SECRETARY


FOR HOUSING-FEDERAL HOUSING COMMISSIONER


Signed 09.27.2001

MEMORANDUM FOR: 
All Multifamily Hub Directors





All Multifamily Program Center Directors





All Performance-Based Contract Administrators  





All Property Disposition Centers





All OMHAR Regional Offices





All OMHAR Participating Administrative Entities

FROM:
Frederick Tombar III, Acting Deputy Assistant Secretary for 

   Multifamily Housing, HT



Ira Peppercorn, Director, Office of Multifamily Housing Assistance



   Restructuring, Y

SUBJECT:
Revised Guidance on Monitoring OMHAR Watch List Properties
The August 15, 2000 Monitoring Guidance outlined the monitoring protocol to be used by Multifamily Field Offices for OMHAR properties with potentially troubled Section 8 contracts. This revised guidance clarifies the OMHAR properties that are covered, how the field will classify and monitor these properties, and who is responsible for monitoring during the terms of these contracts.  

New Terminology: Up to this point, OHMAR has referred to certain properties as “potentially troubled” because with rents reduced to market without mortgage restructuring, the long-term viability of these properties is a major concern. OMHAR is replacing the term “potentially troubled” with “Watch List” when referring to these particular properties.  The “Potentially Troubled HAP Renewal Contract” is relabeled as the “OMHAR Watch List Renewal Contract.”  All references in the Guidance for the Renewal of Project-Based Section 8 Contracts, dated January 19, 2001, as well as the OMHAR Operations Procedures Guide are changed to reflect the new terminology.

Watch List Project Type: The mark-to-market restructuring process can result in the owner being offered an OMHAR Watch List Renewal Contract. Generally, this can occur under three distinct transaction situations:

1. Determination of Ineligibility: OMHAR must declare the property ineligible for restructuring if an owner has been suspended or debarred as defined in Section 516 of MAHRA and is unwilling to transfer the property. Other grounds for an ineligibility determination may include: a) an owner, affiliate or purchaser has engaged in material adverse financial or managerial actions or omissions or has any outstanding Civil Rights violations, and/or b) the physical condition of the property is unacceptable.

2. Discontinuance of the Restructuring Process:  For reasons other than above, OMHAR may conclude that it is appropriate to discontinue the restructuring process. Examples where this action may be appropriate include:
a. Non-Responsive Owner: An owner is uncooperative if, for example, the owner fails to perform or respond during the mark-to-market process; fails to convert from a Lite to a Full restructuring; fails to address critical repair needs in a timely manner; or fails to close an otherwise viable transaction. When confronted with an uncooperative owner of this type, OMHAR may discontinue the restructuring process and offer the owner a Watch List HAP Contract at market rents. In some of these situations, the immediate reduction in rents, without debt restructuring, may severely impact the tenants as well as the physical and financial condition of the properties. The impact may be immediate (within the first renewal year) or occur in later years. OMHAR also has the option of considering an elective referral to the Departmental Enforcement Center (DEC) if a particular owner has been determined to be uncooperative.

b. Economic Conditions:  Situations where high exception rents are needed but the property is not sufficiently “preservation worthy
,” or where the demand for housing is so reduced that the property could not be made financially viable may cause OMHAR to discontinue the restructuring process. 
Monitoring Responsibilities: All Watch List properties must be assigned to a Senior Project Manager for the term of the contract including any subsequent renewals as a Watch List property. The Senior Project Manager must discuss the property’s current condition and status with the OMHAR Regional Office and obtain from OMHAR copies of all relevant data. OMHAR is responsible for scheduling the initial discussion, meeting or conference call and for insuring that all relevant information is submitted to the Senior Project Manager.

Senior Project Managers are encouraged to closely review Handbook 4350.1, Multifamily Asset Management and Project Servicing, Chapter 5, Initial Servicing (paying particular attention to Chapter 5, Section 2, Preventing Defaults, 5-4 and 5-5); and Chapter 6, Reserve Funds for Replacements.

Field Offices will be required to respond to reporting requirements to be developed by Headquarters to track the status of all OMHAR Watch List properties. 

PAEs are required to return property files to the appropriate Senior Project Manager once an OMHAR Watch List Renewal Contract has been executed.

REMS Classification and Documentation: All Watch List properties must be identified in REMS as Watch List and be reviewed accordingly.  Senior Project Managers are responsible for entering the following information in the Project Action screen in REMS: 

1. The monitoring category of Watch List and the reason(s) why the asset is a Watch List property;

2. The identification of the specific monitoring factor(s) applicable to the property;

3. Any other relevant information provided by OMHAR or the PAE that clearly show where physical, financial, and/or management problems may arise over the term on the contract; and

4. Documentation of their ongoing monitoring activities and findings by logging physical inspection follow-up actions, management review results, and FASS compliance actions in the appropriate REMS Screen.  Future REMS enhancements may include specific data fields for Watch List projects.

Quarterly Reporting Requirements: Since Watch List properties will not match all required Housing conditions to be classified as troubled or potentially troubled properties in REMS and because these projects are at risk, these properties will require close monitoring and must be singled out for reporting purposes.  Senior Project Managers will be required to prepare quarterly status reports on all Watch List properties.  The format for these reports will be developed and disseminated to the field shortly.  These reports are to be submitted to HUB Directors (and to the OMHAR Regional Directors) for their review.  Any issues or concerns must be reported to the Asset Management Desk Officers in Headquarters.

Contract Administration: HUD will continue to be the Contract Administrator (CA) or will become the CA on any property currently with a non-performance-based contract administrator when an OMHAR Watch List Renewal Contracts is executed.  All current Watch List properties subject to this notice will not be assigned to a Performance-Based Contract Administrator (PBCA). However, if a property currently assigned to a PBCA is subsequently referred to OMHAR and is classified as a Watch List property, the PBCA will continue to perform the tasks detailed below: 

1. Role and Responsibilities of the Performance-Based Contract Administrator (PBCA):  For any property on the Watch List that has Section 8 contracts assigned to a Performance-Based Contract Administrator, the PBCA will continue to perform the following tasks:

a. Review, verify and authorize monthly Section 8 voucher payments;

b. Notify owner of any corrective action needed (relative to the voucher);

c. Respond to life threatening and non-life threatening health and safety issues;

d. Complete year-end statements and annual audit: and

e. Provide general reporting per the Annual Contributions Contract (ACC).

All other tasks otherwise stated in the ACC become the responsibility of the Senior Project Manager as outlined below.  Continuing coordination with the field offices is essential.

Questions or concerns with regard to the role of PBCAs should be directed to the appropriate Contract Administration Oversight Monitor (CAOM).  A listing of CAOMs by field office can be found on the Contract Administration website.

2. Role of the Participating Administrative Entity (PAE):  Any PAE, who is selected to become a Contract Administrator and who also was assigned a Watch List property during the restructuring process, will not be assigned any of these properties for contract administration purposes. 

Monitoring Factors: Since rents were reduced to market without debt restructuring, Watch List properties may experience some degree of stress. The indicators used to monitor these types of projects must be consistent with:

1. The attached Guidance on Monitoring OMHAR Watch List Properties, September, 2001, issued with this memorandum; 

2. Handbook 4350.1, Multifamily Asset Management and Project Servicing; and,

3. The Revised Guidance for Oversight of Multifamily Housing Physical Inspections, issued on May 24, 2001.

During the contract term, the Senior Project Manager (SPM) assigned to a Watch List property will be responsible for evaluation and ongoing monitoring.  At a minimum, the monitoring must be consistent with the appropriate guidance listed above and should also include the following:

1. Physical Condition: The Senior Project Manager must pay special attention to the physical condition of the property especially if the REAC PASS score falls below 60.  The SPM must follow-up with the owner to assure that all exigent deficiencies (health and safety issues) are corrected in three (3) business days.  The SPM is encouraged to make site visits in order to monitor repairs, and must review repair, maintenance and rehabilitation costs on the Annual Financial Statement.  A decline in repair and/or maintenance or an increase in the usage of Reserves for Replacement may indicate physical problems.  The SPM should also address tenant complaints concerning repairs appropriately.

The last physical inspection score dictates the inspection cycle for each property as defined in The Revised Guidance for Oversight of Multifamily Housing Physical Inspections. The highest performing properties with physical inspection scores 90 and above are inspected every 3 years; properties with scores 80 to 89 are inspected every 2 years and properties with scores 79 and below are inspected every year. If annual management reviews or subsequent physical inspections reveal the potential or existence of diminished property viability, consideration should be given to (a) requesting an interim (“on demand”) inspection to Headquarters when a property is not on an annual cycle; (b) making an elective referral to the Departmental Enforcement Center (DEC); or (c) continuing to monitor the property in the HUB/PC. Handbook 4350.1 also refers to REAC physical inspections. Senior Project Managers should (a) closely monitor the result of REAC inspections especially if the score falls or is under 60 and (b) review the scores over the last three years to monitor problems and trends. 

2. Property Management: The Senior Project Manager should also monitor and work with the owner if there is any decline in management operations, such as increases in tenant, local government and/or vendor complaints, neighborhood deterioration, as well as police issues, etc..  The SPM will conduct a Management Review annually on his or her assigned properties on the Watch List if one or more indicators of impending default outlined in Chapter 5, 5-4, Handbook 4350.1, becomes evident.
3. Financial Performance:  As rents have been reduced, the Senior Project Manager must review and monitor financial performance.  Monthly accounting reports are required for a minimum of at least one year. The SPM must review these reports within ten (10) business days, and, if not acceptable, follow up with a letter of rejection to the owner within fifteen (15) business days. Owner failure to make monthly mortgage payments on time, or a pattern of late payments over time can be indicative of financial stress. The SPM must handle and resolve compliance and performance problems if revealed by the FASS review. The additional review done by the SPM must be thorough.  Requests by the owner to use Reserves for Replacement or Residual Receipts to augment cash flow should be carefully considered prior to a decision to approve or disapprove the request and should be consistent with existing policies.

Contract Terms Relating to Continuing Eligibility: The OMHAR Watch List Renewal Contract continues the property’s eligibility for debt restructuring, in the event the owner decides to return to OMHAR to complete the process. However, OMHAR reserves the right to determine which types of situations warrant re-entry into the program.  For example, if a suspended or debarred owner is willing to do a Transfer of Physical Assets (TPA) with a negotiated sales contract in hand, there may be sufficient reason to allow for the restructuring to resume. The Senior Project Manager and OMHAR will jointly review these TPAs.

Additional Contract Terms:  The OMHAR Watch List Renewal Contract reduces the rents to market; has a term of one year; and requires the owner to submit monthly accounting reports to Multifamily Housing. Once the owner executes the contract, the property is returned to Multifamily Housing for monitoring.  There are no rent adjustments during the term of the contract.  The owner may be entitled to OCAF adjustments if Housing has determined to renew the Watch List Contract for an additional year provided such adjustment does not exceed market rents.  

Re-Entering OMHAR:  During the term of the contract, if HUD and the owner agree to resume the restructuring process, the owner must submit a Contract Renewal Request form
 (Option Three) to Multifamily Housing. Multifamily Housing will refer the property to OMHAR using the Interim Full Renewal/Re-Entry Contract found in Attachment 14(a) of the Guidance for the Renewal of Project-Based Section 8 Contracts, dated January 19, 2001. Current market rents without OCAF adjustment will be used in the Interim Re-Entry contract.  

Term of Interim Re-Entry Contract:  Prior to issuing the interim contract, the field office must obtain a determination from OMHAR on how much time is needed to complete the restructuring process from the point when the process was discontinued. If OMHAR reaches agreement with the owner on restructuring, Multifamily Housing will be notified to issue the Interim Full Renewal/Re-Entry Contract at market rents for the time required to complete the restructuring process and close the deal. In most cases, an Interim Contract will not be issued if the property is in the Departmental Enforcement Center (DEC) or if the owners (or affiliates) are suspended or debarred unless the owners are proposing a TPA and have a sales agreement in hand.

Subsequent Renewals Based on Owner Decision not to Re-Enter OMHAR: Continuing eligibility in OMHAR is contingent on the property not having deteriorated while on the Watch List to the point that an M2M restructuring is no longer appropriate. A Watch List property may be renewed annually for up to three years, or for the duration of OMHAR restructuring authority, if longer. The renewal terms and conditions may be found in Sections 4 d (2) and 4 d (3) of the revised Watch List Renewal Contract.

Continued Deterioration:  If, however, the property is experiencing more stress, that is, showing physical, financial or management signs of deterioration, Multifamily Housing may decide against renewing the contract for another year and may refer the property to the Departmental Enforcement Center to initiate appropriate enforcement actions. In some selected cases, Multifamily Housing or the DEC may offer the owner an option to return to OMHAR for restructuring purposes. Prior to making a final decision, Housing must notify OMHAR to re-contact the owner to suggest that the owner re-enter the restructuring process. (Refer to the process outlined in the attached Guidance on Monitoring OMHAR Watch List Properties, September 2001.)

Signs of deterioration that may trigger a referral to DEC may include any of the following:

1. No surplus cash (as evidenced from audited financial statements).

2. Accounts payable in excess of cash on hand (evidenced by monthly accounting reports).

3. REAC PASS score dropping below 60 or a significant drop while still above 60. 

4. Increase in REAC FASS no-compliance flags.

5. Local Code Violations

6. Increasing Crime in the area

7. Increasing Payables

8. Increasing Vacancy Rates

9. Non-economic rents in non-subsidized units

10. Any combination of the above

Stabilization:  Under certain circumstances after the third renewal, Multifamily Housing may determine that the property has stabilized for three consecutive years and no longer should be on the Watch List.  If such determination is made at that time, Housing may offer the owner a basic renewal contract for a term of up to five years. 

Additional Questions:  HUD staff should contact their Headquarters’ Desk Officer in Asset Management with any questions or concerns.  

Attachments

1. Revised: Watch List Renewal Contract

(Attachment 17 of the Guidance for the Renewal of Project-Based Section 8 Contracts)

2. New: Interim Full Renewal/Re-Entry Contract

(Attachment 14(a) of the Guidance for the Renewal of Project-Based Section 8 Contracts)

3. Guidance on Monitoring OMHAR Watch List Properties, dated September, 2001

PRIVATE 

4. Chapter 5: Referral to OMHAR (Revised)

Section 8 Renewal Policy, Guidance for the Renewal of Project-Based Section 8 Contracts, January 19, 2001




� Generally, “preservation worthy” should be measured against the availability of affordable housing locally (market conditions relating to overbuilt conditions or lack of demand) and/or repair costs per unit (restoration costs are too expensive to make the property financially viable.)


� Follow-up on life threatening health and safety issues can be found in the PBCA ACC, Exhibit A, Part 3, “Statement of Work” Section 3.6 (health and safety).  The ACC is posted on the Section 8 Contract Administration website.


� HUD reserves the right to reassess the project’s eligibility for debt restructuring at the time such Request form for Reelection is submitted.
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