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MORTGAGEE LETTER 2005-30

TO:  


All Approved Mortgagees

ATTENTION:  
Single Family Servicing Managers

SUBJECT:  

Single Family Foreclosure Policy and Procedural Changes:

   Reasonable Diligence Requirements;

               Update to HUD’s Schedule of Allowable Attorney Fees; and

   Update to HUD’s Foreclosure Time Frames

This Mortgagee Letter provides updates to HUD’s reasonable diligence time frames and the schedule of attorney fees for all jurisdictions.  

REASONABLE DILIGENCE REQUIREMENTS AND EFFECTIVE DATES


When foreclosure of a defaulted loan is necessary, HUD regulation 24 CFR 203.356(b) provides that mortgagees “must exercise reasonable diligence in prosecuting the foreclosure proceedings to completion and in acquiring title to and possession of the property.”  That regulation also states that HUD will make available to mortgagees a time frame that constitutes “reasonable diligence” for each state.  This Mortgagee Letter provides an update to the state foreclosure time frames and attorney’s fee schedules that were provided in Mortgagee Letter 2001-19, dated

August 24, 2001.  The updates are as follows:


Foreclosures

Attachment 1 provides listings of the first legal action necessary to initiate foreclosure on a mortgage and of the typical security instrument used in each state. Reasonable diligence time frames for completing foreclosure and acquisition of title in each state are provided in Attachment 2.  These time frames identify the time between the first legal action required by the jurisdiction to commence foreclosure and the date that the foreclosure deed (Sheriff’s, Trustee’s, etc. or certificate of title) is recorded.  Delays in completing foreclosure due to bankruptcy are treated as exceptions and are not included in the time frames.  

The revised time frames provided in Attachment 2 will be effective for all cases where the first legal action to initiate foreclosure occurs on or after September 1, 2005.

Acquiring Possession

When a separate legal action is necessary to gain possession following foreclosure, an automatic extension of the reasonable diligence time frame will be allowed for the actual time necessary to complete the possessory action provided that the mortgagee begins such action promptly.  Mortgagees must take the first public legal action to initiate the eviction or possessory action within thirty calendar days of foreclosure completion to qualify for this extension of the reasonable diligence time frame.

The Department is not issuing time frames for completing possessory actions because of wide differences in time periods depending upon the location of the property and other factors outside of the mortgagee’s control.

Bankruptcies


When a borrower files bankruptcy after foreclosure proceedings have been instituted, an extension of the reasonable diligence time frame for foreclosure and acquisition of the property will be allowed.  However, the mortgagee must ensure that all necessary bankruptcy-related legal actions are handled in a timely and effective manner.  The case must be promptly referred to a bankruptcy attorney after the bankruptcy is filed and the mortgagee must monitor the action to ensure that the case is timely resolved.  The time frame for completing legal action on a bankruptcy will vary based on the chapter under which the bankruptcy is filed.


Chapter 7 Bankruptcy Filings

HUD does not reimburse for legal expenses associated with a current FHA-insured mortgage.  Where the mortgagee cannot proceed with foreclosure action because of a Chapter 7 Bankruptcy, the case shall be resolved through dismissal, termination of the automatic stay or trustee abandonment of all interest in the secured property.  The mortgagee’s claim review file must document that the case was promptly referred to the mortgagee’s foreclosure attorney after the bankruptcy filing. 

In general, the additional time allowed for the Chapter 7 Bankruptcy delay for meeting the reasonable diligence requirement shall not exceed 90 days from the date of the bankruptcy filing.  Any delay beyond 90 days from the date of bankruptcy filing must be supported by documentation that the delay was not due to the failure of the mortgagee to timely notify its bankruptcy attorney or by any failure of the mortgagee’s attorney.

Chapter 13 (and Chapter 11 and 12) Bankruptcy Filings

HUD does not reimburse for legal expenses associated with a current FHA-insured mortgage.  Where the mortgagee cannot proceed with foreclosure action because of a Chapter 13 (or Chapter 11 or 12) Bankruptcy, the case shall be resolved through dismissal, termination of the automatic stay or trustee abandonment of all interest in the secured property.  The mortgagee’s claim review file must document that the case was promptly referred to the mortgagee’s attorney after the bankruptcy filing.  

In addition to prompt and accurate notification to the bankruptcy court, the mortgagee shall closely monitor the payments required by the bankruptcy court.  If the borrower becomes 60 days delinquent in payments required under a Chapter 13 (or Chapter 11 or 12) plan, the lender must ensure that prompt legal action is taken to resolve the matter.

In general, the additional time allowed for the Chapter 13 (or Chapter 11 or 12) Bankruptcy delay for meeting the reasonable diligence requirement shall not exceed 90 days from the date of the payments under the bankruptcy plan became 60 days delinquent.  Any delay beyond 90 days from the date of the account became 60 days delinquent under the terms of the bankruptcy plan must be supported by documentation that the delay was not due to the failure of the mortgagee to timely notify its bankruptcy attorney or by any failure of the mortgagee’s attorney.

Non-compliance

Mortgagees are responsible for “self-curtailment” of interest on single-family claims where reasonable diligence or reporting requirements are not met.  Self-curtailment shall be accomplished by identification of the interest curtailment date on Form HUD-27011, Item 31.  Explanation and examples are provided in Attachment 4.

SCHEDULE OF ATTORNEY FEES AND EFFECTIVE DATES
The Department has revised the attorney fees that will be considered as reasonable and customary for various legal actions for purposes of calculating the maximum amount HUD will reimburse in an insurance claim.  The updated fee schedules are provided in Attachment 3.

These fees cover the customary legal services performed in each type of action.  In all cases, the amount claimed for attorney fees shall reasonably relate to the work actually performed.  In the event a legal action is stopped for a loss mitigation option, a reinstatement or a payment in full, the attorney fees that the borrower is required to pay shall be commensurate with the work actually completed to that point and the amount charged may not be in excess of the fee that HUD has established as reasonable and customary for claim purposes.

Foreclosures

The update to HUD's Schedule of Attorney Fees, as provided in Attachment 3, will be effective for all cases where the first legal action to initiate foreclosure occurs on or after September 1, 2005.  In the interim, mortgagees shall continue to follow the HUD Schedule of Attorney Fees that was issued with Mortgagee Letter 2001-19, dated August 24, 2001.

Bankruptcy Actions

The update to HUD’s Schedule of Attorney Fees will be effective for all bankruptcy clearances undertaken on or after September 1, 2005.  These fees represent maximum allowable amounts for customary and routine legal services performed in each type of bankruptcy filing.  Mortgagee claims for legal fee reimbursement must be reasonably related to the amount of work that the bankruptcy attorney actually performed.

A bankruptcy clearance begins when a petition for release of the bankruptcy stay is submitted to the bankruptcy court.  Bankruptcy clearances begun prior to the effective date shall be reimbursed according to HUD's Schedule of Attorney Fees that was issued with Mortgagee Letter 2001-19, dated August 24, 2001.

Possessory Actions (Evictions)

The update to HUD’s Schedule of Attorney Fees will be effective for all possessory actions undertaken on or after September 1, 2005.  Possessory actions begun prior to the effective date shall be reimbursed according to HUD's Schedule of Attorney Fees that was issued with Mortgagee Letter 2001-19, dated August 24, 2001.

Deeds-in-Lieu of Foreclosure

The update to HUD’s Schedule of Attorney Fees will be effective for all deeds-in-lieu recorded in HUD's name on or after September 1, 2005.  In the interim, mortgagees shall continue to follow HUD’s Schedule of Attorney Fees that was issued with Mortgagee Letter 2001-19, dated August 24, 2001.



Questions regarding this Mortgagee Letter may be directed to HUD’s National Servicing Center at (888) 297-8685.

Sincerely,






____________________________________






Brian D. Montgomery






Assistant Secretary for Housing-






    Federal Housing Commissioner
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