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This is HUD-required language which must be included in any Ground Lease in a mixed-finance transaction.  This langauge may not be changed except with prior written approval of HUD.
GROUND LEASE

MANDATORY PROVISIONS
Definitions.
ACC:
The Consolidated Annual Contributions Contract between HUD 


and the Authority, dated as of                         , as amended by the 


Mixed​ Finance ACC Amendment, dated of even date herewith and incorporating the Project Units, as the same may be further amended from time to time.

Act:

The United States Housing Act of 1937 (42 U.S.C. § 1437, et seq.), 
as amended from time to time, any successor legislation, and all


implementing regulations issued thereunder or in furtherance 


thereof.

Applicable Public

Housing Requirements:
All requirements applicable to public housing, including, but not limited to, the Act, HUD regulations thereunder (and, to the extent applicable, any HUD-approved waivers of regulatory requirements), the ACC, the Mixed Finance ACC Amendment, the HOPE VI grant agreement (if applicable), HUD notices (including any notice of fund availability under which Landlord received an award of HOPE VI funds for use in connection with the Project), the HUD-approved Declaration of Restrictive Covenants in favor of HUD, the Authority’s admissions and occupancy policies applicable to the Project, as set forth in the Authority’s approved PHA Plan under 24 CFR part 903, and all applicable Federal statutory, regulatory and executive order requirements, as those requirements may be amended from time to time.

HOPE VI Grant Agreement:
The HOPE VI Revitalization Grant Agreement relating to the revitalization of the Project, by and between HUD and the Authority, dated as of                                   , as may be amended.

Term. 

This Lease shall be for a minimum term (i) commencing on the date of this Lease ("Commencement Date"), and (ii) unless otherwise provided by law, terminating on the latest to occur of: (A) expiration of the minimum period during which the Public Housing Units are required by law to be operated as public housing in accordance with the Act; and (B) the expiration of 40 years from the date the Project becomes available for occupancy.

Use of Property.  


Tenant shall throughout the Term continuously use and operate the Premises and the Improvements only for the following uses, and such other uses as are reasonably and customarily attendant to such uses: construction, development, marketing for lease and leasing of the Public Housing Units in a manner which strictly satisfies the requirements of this Lease and the Applicable Public Housing Requirements.

Covenants Applicable to Public Housing Units.  

(a) 
The Public Housing Units are subjected to, and benefitted by, the terms and conditions of the Applicable Public Housing Requirements. The provisions of the Applicable Public Housing Requirements and this Section are intended to create a covenant running with the land and, subject to the terms and benefits of the Applicable Public Housing Requirements, to encumber and benefit the Premises for the entire Term of this Lease.  The Applicable Public Housing Requirements and this Section shall be binding upon Landlord and Tenant and each of their respective successors and assigns, including, without limitation, any entity which succeeds to Tenant's interest in the Premises by foreclosure or an instrument in lieu of foreclosure, and expressly include, but are not limited to, the following obligations:


(b) 
Except as otherwise provided in the Act, the Public Housing Units shall be operated under the terms and conditions applicable to public housing, as set forth in the Applicable Public Housing Requirements, during the 40-year period that begins on the date on which the Project becomes available for occupancy, as required by section 9(d)(3)(A) of the Act (or any successor provision). 

(c)
Except as otherwise provided in the Act, the Project shall be maintained and operated under the terms and conditions applicable to public housing, as set forth in the Applicable Public Housing Requirements, during the 20-year period that begins on the latest date on which modernization with public housing capital funds is completed, as required by section 9(d)(3)(B) of the Act (or any successor provision).

(d)
 Except as otherwise provided in the Act, no portion of the Project may be disposed of  before the expiration of the 10-year period beginning upon the conclusion of the fiscal year for which such amounts were provided, as required by section 9(e)(3) of the Act (or any successor provision). 

(e)
Neither the Public Housing Units, nor any part thereof, may be demolished other than in accordance with the Applicable Public Housing Requirements.

(f)
Tenant agrees that, with the exception of: (A) the First Mortgage and any mortgage(s) held by the Landlord that have been approved by HUD, or any other Permitted Encumbrances listed in Exhibit B; (B) dwelling leases with eligible families for the Public Housing Units; and (C) normal uses associated with the operation of the Project, neither the Project nor any portion thereof shall be encumbered in any way, nor the assets of the Project pledged as collateral for a loan, without the prior written approval of Landlord and HUD.

Amendments to Plans and Specifications.   


Tenant shall take no action to effectuate any material amendments, modifications or any other alterations to the Plans and Specifications unless Landlord has approved such, in writing and in advance.  Landlord’s exection of this Lease also constututes a certification to HUD under 24 CFR § 941.402 that prior to making any such amendments, modifications or alterations to the Plans and Specifications that such amendments, modifications or alterations are in accodance with its design and construction standards at 24 CFR § 941.203.

Alterations. 


Tenant shall not make any alteration, improvement or addition to the 

Premises having a cost greater than 

 ($

), or such lesser amount as may be provided in the Management Agreement and/or Plan, or demolish any portion thereof, without first presenting to Landlord complete plans and specifications therefor and obtaining Landlord's and HUD's written consent thereto (which consent shall not unreasonably be withheld so long as, in Landlord’s and HUD's judgment such alteration, improvement, addition or demolition will not violate the Applicable Public Housing Requirements or this Lease, or impair the value of the Property).  HUD's right under the preceding sentence shall be extinguished upon the release of the Declaration of Restrictive Covenants in favor of HUD encumbering the Premises. Any improvements made to the Premises by either party hereto shall be made only in good and workmanlike manner using new, materials of the same quality as the original improvements, and in accordance with all applicable building codes and the Applicable Public Housing Requirements.

Restoration.


If any portion of this Section conflicts with Section 11 of the ACC, the provisions of Section 11 of the ACC shall control.

Assigment and Subletting.

(a)  Consent.  This Agreement shall be binding upon and inure to the benefit of the 

successors and assigns of the Landlord and the Tenant, except that Tenant may not assign or sublet its interest in this Lease without the prior written consent of the Landlord and HUD.  Any attempted transfer without such consents shall be null and void.

(b)  Prohibited Transfers.  Tenant agrees for itself and its successors and assigns in 

interest hereunder that it will not, other than by the First Leasehold Mortgage or the Second Leasehold Mortgage: (1) assign this Lease or any of its rights under this Lease as to all or any portion of the Premises, the Public Housing Units, the rest of the Improvements, the Unit Equipment or the Property generally, or (2) make or permit any voluntary or involuntary total or partial sale, lease, assignment, conveyance, mortgage, pledge, encumbrance or other transfer of any or all of the Premises, the Public Housing Units, the rest of the Improvements, the Unit Equipment or the Property or the occupancy or use thereof, other than in accordance with the Applicable Public Housing Requirements and this Lease (including but not limited to (i) any sale at foreclosure or by the execution of any judgment of any or all of Tenant's rights hereunder, or (ii) any Transfer by operation of law), without first obtaining Landlord's and HUD's express written consent thereto.


(c)  HUD restrictions on Transfers.  In additon to the transfers described in paragraph (b) of this Section, no transfer, conveyance, or assignment shall be made, without the prior written approval of HUD, of: (1) any interest of a managing member, general partner, or controlling stockholder (any such interest being referred to as a "Controlling Interest") of the Tenant; or (2) a Controlling Interest in any entity that has a Controlling Interest in the Tenant; or (3) prior to the payment of full of all equity contributions required under the Mixed Finance Amendment to the ACC, any other interest in the Tenant, or in any partner or member thereof (each of such transfers, conveyances and assignments, together with the transfers described in paragraph (b) of this Section, is hereafter referred to as a “Transfer”).  Notwithstanding the foregoing, HUD consent is not required where a business organization that has a limited interest (i.e., non-Controlling Interest and non-managing) in the Tenant transfers a non-Controlling Interest and non-managing interest in the business organization, provided that the Tenant: (1) provides HUD with written notice of such transfer; and (2) certifies to HUD that the new owner of the limited interest remains obligated to fund its equity contribution in accordance with the HUD-approved organizational documents of the Tenant.  If Tenant requests HUD's consent to an internal reorganization of the Tenant, or of any of the partners, members, or stockholders of Tenant, HUD will not unreasonably withhold or delay such consent.

(d)  Any person to whom any Transfer is attempted without such consent shall have no 

claim, right or remedy whatsoever hereunder against Landlord, and Landlord shall have no duty to recognize any person claiming under or through the same.

HUD's Rights on Event of Default.  

Upon the occurrence of an Event of Default that also constitutes a substantial default under the ACC, HUD may:

(1)  require Landlord to convey to HUD its fee simple interest in the Project, and ensure 

the Tenant's conveyance to HUD of its leasehold interest in the project, if, in HUD's determination (which determination shall be final and conclusive), such conveyance of title is necessary to achieve the purposes of the Act; or 

(2)  require Tenant to deliver possession and control of the Project to HUD; or

(3)  exercise any other right or remedy existing under applicable law, or available 

at equity.  HUD's exercise or non-exercise of any right or remedy under the ACC shall not be construed as a waiver of HUD's right to exercise that or any other right or remedy at any time.

(4)  If HUD acquires title to, or possession of, the Project, HUD shall reconvey, or 

redeliver possession of, the Project to the Landlord and Tenant in accordance with their respective interests in the Project: (i) upon a determination by HUD that the substantial default under the ACC has been cured and that the Project will thereafter be operated in accordance with the terms of the ACC; or (ii) after the termination of HUD's obligation to make annual contributions available, unless there are any obligations or covenants of the Landlord to HUD that are then in default.

(5)  During the Term of this Lease, and so long as Tenant shall not be in default of its 

obligations hereunder, HUD agrees that in the event of a substantial default by Landlord under the ACC, HUD shall exercise any remedies or sanctions authorized under the ACC, including taking possession of the Landlord's interest in the Project, in such a manner as not to disturb Tenant's rights under this Lease or the Regulatory Agreement.

Access.  

Tenant agrees to grant a right of access to the Landlord, HUD, the Comptroller General of the United States, or any of their authorized representatives, with respect to any books, documents, papers, or other records related to this Lease in order to make audits, examinations, excerpts, and transcripts.

Amendment.  

This Lease may be amended by mutual agreement of the Landlord and Tenant, subject to the prior written approval of HUD, and provided that all amendments must be in writing and signed by both parties and that no amendment shall impair the obligations of the Tenant to develop and operate the Project in accordance with the Applicable Public Housing Requirements.

Disclaimer of Partnership Status. 


(a)  Tenant and Landlord acknowledge that the proposed transfer to Tenant, or to any other participating party in the Project, of public housing funds for the development and operation of the Public Housing Units covered under this Lease shall not be deemed to be an assignment of such funds.  Accordingly, neither Tenant, nor any other participating party, shall succeed to any rights or benefits of the Landlord under the ACC and the HOPE VI grant agreement (as applicable).  Tenant further agrees to include this disclaimer in each of its agreements or contracts with any partner, participating party, or any other party involving the use of public housing funds for the Project.


(b)  Nothing contained in the ACC or the HOPE VI grant agreement, as applicable, or in any agreement between Landlord and Tenant, nor any act of HUD or Landlord, shall be deemed or construed to create any relationship of third-party beneficiary, principal and agent, limited or general partnership, or joint venture involving HUD.

Conflicts.  

In the event of a conflict or inconsistency between any requirement contained in this Lease (or between any requirement contained in any document referred to in this Lease, including any Mortgage), and the Applicable Public Housing Requirements, the Applicable Public Housing Requirements shall in all instances be controlling.

PAGE  
4
DRAFT

JANUARY 2003

