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Process Name: Accounts Receivable Financing Legal Punch List 

For: Attorney / Legal 

The goal of this “Punch List” is to provide a roadmap for legal review of the documents required for HUD acceptance of Accounts Receivable Financing for a Health Care Facility insured under Section 232. 

Description:

The purpose of this Punch List is to provide guidance on how to address a request for HUD consent to accounts receivable (AR) financing associated with certain health care facilities with FHA-insured loans under the Section 232 program.  An AR Loan is one secured by the AR of a health care facility Operator/Lessee, Manager or Owner/Operator that receives governmental and/or non-governmental reimbursements for services provided to patients, as opposed to the FHA-insured loan which is secured by a mortgage on the real estate and related personal property.

An AR Loan usually takes the form of a working capital loan secured by Medicare, Medicaid, long-term care insurance and private pay accounts receivable, and is provided by a qualified bank or other financial institution (AR Lender) to the parent corporate entity of an Operator, an Owner/Operator, or an Operator/Lessee/Manager (collectively “Operator”) of one or more health care facilities that: 1) holds the license to provide care, 2) contracts for the provision of any or all patient services; and/or 3) is party to the provider contracts with third party payors such as Medicare, Medicaid, or private payors.    

Background:

Many skilled health care facility operators now use AR Loan financing mechanisms to ensure that adequate funding is available to meet ongoing cash flow needs.  Typically, the Operator provides patient services which are reimbursed by Medicaid and Medicare 30 to 90 days after the services are provided.  The timing of these reimbursements, however, varies from state to state and can be subject to significant delays.  Most of the remaining patients either pay for their services from their own private resources (private-pay) or have private insurance coverage.  In some instances, there may be other third party payors such as worker’s compensation or hospice care.  Without standby AR Loan mechanisms in place, operators are at risk of experiencing short term cash flow liquidity shortfalls.

With AR financing, operators subject to short-term liquidity shortfalls have a financial mechanism that can provide funding to finance ongoing operations until reimbursement funds are received.  In addition, the use of an AR Lender supplements HUD oversight with an outside monitoring capability of the financial operations of an operator, resulting in additional oversight and proactive intervention with the operator if unusual or troubling financial trends appear. 

Applicable Programs:


HUD will evaluate AR Loan requests in conjunction with the following programs:

1.   Section 232 for new construction or substantial rehabilitation,
2.   Section 232 pursuant to Section 223(f) for purchase or refinance, 

3.   Section 232 pursuant to Section 223(a) (7) for refinancing,  

4.   Section 241 for supplemental loans, and

5.   Section 223 (d) operating loss loans.


For existing health care facilities with FHA-insured financing under these programs,  Owners/Mortgagors and Operators are subject to their existing Leases, Regulatory Agreements, and all prior HUD approvals.  In addition, HUD will also review AR financing documents when processing a transfer of physical assets (TPA) of a facility with FHA-insured financing, a change in Operator or AR Lender on an existing facility, or when an existing facility desires to obtain an AR loan for the first time.
Document Review and Programmatic Considerations:


HUD has consented to, and may continue to consent to, AR financing for existing and future facilities approved by FHA for mortgage insurance under the Section 232 program.  The primary consideration in reviewing a request for consent to AR financing is the effect of the AR financing on the financial viability of the project.  A well-structured AR financing agreement will support the financial viability of a project by assuring a steady cash flow at a cost and with provisions that facilitate, rather than jeopardize, the ability of the project to meet its financial obligations.  Prior to any request for HUD consent to an AR Loan, HUD suggests that the Owner, Operator, AR Lender, and FHA Mortgagee meet with the Office of Insured Health Care Facilities (OIHCF) and HUD legal counsel to discuss the request.  As a condition of HUD’s acceptance of an AR financing request, HUD requires the AR Lender and FHA Mortgagee to enter into an Intercreditor Agreement and Rider to Intercreditor Agreement (the “Intercreditor Documents”) in form and substance satisfactory to HUD.    

Given HUD’s experience with AR Loans to date, and in accordance with Housing Notice 08-09 on AR financing, the following punch list provides a list of the types of agreements, or other documents that contain the kind of information that HUD has found to be important when considering a request for HUD consent to an AR Loan. 

Project Name:

FHA Project Number:

Mortgagor Name:

Operator Name:

FHA Mortgagee Name:

AR Lender Name:

Request for (Endorsement, TPA, Change of Operator, etc):

HUD Counsel Name:

Date of Final Review/Approval:

	Checklist No. & Document
	Activity
	Review/

Approve
	Comments 


	1
	Firm Commitment,

Amendments (if any), Assignments (if any)
	 FORMCHECKBOX 
 Check for compliance with any Special Conditions related to HUD’s acceptance of AR financing documents.
	 FORMCHECKBOX 
 Yes

 FORMCHECKBOX 
 No

 FORMCHECKBOX 
 N.A.
	

	2
	Lender Narrative

(Special Underwriting Considerations)
	 FORMCHECKBOX 
 Review for synopsis of terms and conditions of the AR loan. 

 FORMCHECKBOX 
 Review Cash Flow Chart to identify all parties to transaction and flow of funds.

 FORMCHECKBOX 
 Review to identify any Operator Parent Entity Guaranty Agreement or ancillary agreements involving Mortgagor, Operator or Parent of Operator.

 FORMCHECKBOX 
 Review Operator legal structure and all tiers of ownership from organizational chart of Operator ownership.
	 FORMCHECKBOX 
 Yes

 FORMCHECKBOX 
 No

 FORMCHECKBOX 
 N.A.


	

	3
	AR Loan Agreement
	 FORMCHECKBOX 
 Check that all of the borrowers are operators of facilities with FHA-insured mortgages, and that the use of AR loan proceeds is limited to such facilities.  This may be accomplished as an amendment to the existing AR loan agreement.

 FORMCHECKBOX 
Review provisions on advancement and repayment of AR loan proceeds, and confirm that there is no conflict with the Intercreditor Documents.

 FORMCHECKBOX 
 Review security interest/collateral description to ensure that description matches “AR Lender Priority Collateral” in Intercreditor Agreement. 

 FORMCHECKBOX 
 Review security interest/collateral description to make determination that any “Lender Priority Collateral” is omitted from “AR Lender’s Priority Collateral” description.

 FORMCHECKBOX 
 Review for references to Lockbox Agreement or Blocked Account Agreement, etc. and obtain copies to review.

 FORMCHECKBOX 
 Review provisions on default to verify there is no conflict with Intercreditor Documents.

 FORMCHECKBOX 
 Review for evidence of any side/ancillary agreements and obtain copies for further review.  Check to verify that accounts receivable from the insured facilities are not pledged to any party other than the AR Lender and FHA Mortgagee or Mortgagor, and are not pledged for obligations unrelated to the FHA-insured facilities operated by the borrowers.

 FORMCHECKBOX 
Review for existence of Guarantees or Pledge Agreements to AR Lender from parent entity of Operator or Investors/Shareholders/Members.  Obtain copy of any such agreement and ensure no conflict with Intercreditor Documents. 
	 FORMCHECKBOX 
 Yes

 FORMCHECKBOX 
 No


	

	4
	Intercreditor Agreement
	 FORMCHECKBOX 
 Verify whether Mortgagor/Landlord has a security interest in assets of Operator, if so use Version 1.  

 FORMCHECKBOX 
  If Mortgagor/Landlord does not have a security interest in Operator’s assets, use Version 2.

 FORMCHECKBOX 
 Verify all parties have executed the document.

 FORMCHECKBOX 
Verify Schedule 1 includes only facilities that have FHA-insured mortgages.

 FORMCHECKBOX 
 Verify that definition of “AR Lender Priority Collateral” in Section 1.5 is derived from definition of “Collateral” in AR Loan Agreement.

 FORMCHECKBOX 
 Verify “AR Lender Collateral” excludes any items listed in “Lender Priority Collateral.”
	 FORMCHECKBOX 
 Yes

 FORMCHECKBOX 
 No


	See HUD sample document.

	5
	Rider to Intercreditor Agreement
	( Verify all parties have executed the document.

( Schedule 1 lists only facilities that have FHA-insured mortgages.

( Use paragraph 4(a) if a lockbox agreement is used for payments to FHA Mortgagee.

 FORMCHECKBOX 
 Use paragraph 4(b) if a lessee-designated account is used for payments to FHA Mortgagee.

 FORMCHECKBOX 
 Use paragraph 4(c) if an ACH debit account (no Lockbox) is used for payments to FHA Mortgagee.

 FORMCHECKBOX 
Verify that any facilities cross-collateralized in paragraph 5 are only facilities with FHA-insured mortgages.

 FORMCHECKBOX 
 Verify that any cross-default in paragraph 5 is between the Intercreditor Documents, and AR Lender Loan Documents and the Loan Agreement of the AR Lender and Operators of non-insured facilities (“Affiliated Non-HUD Credit Agreement”).
	 FORMCHECKBOX 
 Yes

 FORMCHECKBOX 
 No


	See HUD sample document.

	6
	LEAN Rider to Regulatory Agreement-Nursing Homes 

Or

LEAN Rider to Regulatory Agreement for Multifamily Housing Projects

	 FORMCHECKBOX 
 Executed by Operator and HUD. 

 FORMCHECKBOX 
 Use 16(b) of sample document if the Operator’s depository bank will not allow the FHA Mortgagee to be a party to the Deposit Control Agreement with the AR Lender for the Operator’s account containing government receivables.
	 FORMCHECKBOX 
 Yes

 FORMCHECKBOX 
 No


	See HUD sample document.



	7
	Security Agreement, UCC Financing Statements and UCC Search Report for Operator (if applicable)


	Security Agreement:

 FORMCHECKBOX 
 Name and address of Operator

 FORMCHECKBOX 
 Name and address of FHA Mortgagee

 FORMCHECKBOX 
 Name and address of Mortgagor

 FORMCHECKBOX 
 FHA project name and number

 FORMCHECKBOX 
 Mortgage amount

 FORMCHECKBOX 
 Date of Lease between Mortgagor and Operator, and any amendments/assignments of Lease, if applicable.

 FORMCHECKBOX 
 Enter name, state of incorporation and form of ownership entity of AR Lender.

 FORMCHECKBOX 
 Signed by Operator and FHA Mortgagee

 FORMCHECKBOX 
 Acknowledged and consented by Mortgagor, if applicable. 

 FORMCHECKBOX 
 Accurate legal description

 FORMCHECKBOX 
 Collateral description: See Sample Exhibit B.
Financing Statements:
 FORMCHECKBOX 
 Name and address of Operator

 FORMCHECKBOX 
 Jurisdiction of organization of Operator

 FORMCHECKBOX 
 Operator’s organizational ID #, if any

 FORMCHECKBOX 
 Name and address of FHA Mortgagee

 FORMCHECKBOX 
 Name and address of HUD as additional secured party 

 FORMCHECKBOX 
 Collateral description (See Sample Docs)

 FORMCHECKBOX 
 Filed in appropriate state office of Operator’s organizational jurisdiction and county where facility is located. 

UCC Search:
 FORMCHECKBOX 
 Search is in the appropriate state office in the jurisdiction of Operator’s organization.

 FORMCHECKBOX 
 No prior UCC filings (except those filed by AR Lender or those to be released in connection with closing). 
	 FORMCHECKBOX 
 Yes

 FORMCHECKBOX 
 No

 FORMCHECKBOX 
 N/A


	See HUD sample document.

Note: AR Lender may already have UCC filings showing its first lien interest in AR.



	8
	Amendment  to Operator’s Lease 
	 FORMCHECKBOX 
 Use Rent Amendment language to Lease for a lease where the Mortgagor does not take a security interest in Lessee’s assets.

 FORMCHECKBOX 
 Use Rent and Security Agreement Amendment language to Lease if Mortgagor and Lessee are unrelated parties, and Mortgagor does have a security interest in Lessee’s assets.
	 FORMCHECKBOX 
 Yes

 FORMCHECKBOX 
 No

 FORMCHECKBOX 
 N/A
	See HUD sample document.



	9
	Deposit Control Agreement(s) (DCA)
	 Governmental Healthcare Receivables:

  FORMCHECKBOX 
 If Depository Bank will not allow FHA Mortgagee to be a party to document, then obtain copy from AR Lender for review.

  FORMCHECKBOX 
 Parties to DCA-Governmental are Depository Bank, Operator, AR Lender.

  FORMCHECKBOX 
 Check that exhibit lists proper account detail of the account subject to the DCA.

DCA where Depository Bank allows two Lender Lien Holders on Governmental Receivables     

  FORMCHECKBOX 
Parties to DCA are Depository Bank, Operator, AR Lender (First Lien), FHA Mortgagee (Second Lien) OR 

  FORMCHECKBOX 
 DCA may be broken into multiple agreements, one for First Lien Lender (AR Lender), and one for Second Lien Lender (FHA Mortgagee).

 FORMCHECKBOX 
 HUD should not be a party to DCA.
 FORMCHECKBOX 
 Exhibit lists proper account detail of the account subject to the Agreement.

Non-Governmental Healthcare Receivables:

 FORMCHECKBOX 
Parties to DCA are Depository Bank, Operator, AR Lender (First Lien), FHA Mortgagee (Second Lien) OR 

  FORMCHECKBOX 
 DCA may be broken into multiple agreements, one for First Lien Lender (AR Lender), and one for Second Lien Lender (FHA Mortgagee).

 FORMCHECKBOX 
 HUD should not be a party to DCA.
 FORMCHECKBOX 
 Exhibit lists proper account detail of the account subject to the Agreement.
	 FORMCHECKBOX 
 Yes

 FORMCHECKBOX 
 No

 FORMCHECKBOX 
 Yes

 FORMCHECKBOX 
 No

 FORMCHECKBOX 
 Yes

 FORMCHECKBOX 
 No
	See HUD sample document. May be titled Blocked Account Agreement, Lessee Designated Account, Lockbox Agreement, etc.

	10
	Mortgagor’s Attorney’s Opinion 
	Additional documents reviewed for AR financing:

 FORMCHECKBOX 
 UCC Search under Operator’s legal name

 FORMCHECKBOX 
 Lien and Judgment Search on Operator

 FORMCHECKBOX 
 Subordination Non-Disturbance Agreement, if applicable

 FORMCHECKBOX 
 Lessee Estoppel Certificate

 FORMCHECKBOX 
 No additional opinions required
	 FORMCHECKBOX 
 Yes

 FORMCHECKBOX 
 No


	

	11
	Operator’s Attorney’s Opinion (if applicable)
	 FORMCHECKBOX 
 Use approved format  
 FORMCHECKBOX 
 Dated day of endorsement, if applicable.

 FORMCHECKBOX 
 Attorney giving opinion may rely on supplemental legal opinion for opinions concerning AR document review (opinions 3 and 4) if another law firm had done the legal review of the Operator’s AR loan documents.

 FORMCHECKBOX 
 Signed by attorney (not law firm)

 FORMCHECKBOX 
 Exhibit A – accurate legal description

 FORMCHECKBOX 
 Exhibit B- List of AR Documents [and Affiliated Documents, if applicable]

 FORMCHECKBOX 
 Exhibit C– Certification of Lessee

 FORMCHECKBOX 
 Exhibit D–Certificates of Good Standing

 FORMCHECKBOX 
 Exhibit E- Supplemental Legal Opinion, if applicable
	 FORMCHECKBOX 
 Yes

 FORMCHECKBOX 
 No

 FORMCHECKBOX 
 N/A
	See HUD sample document.



	12
	Administrative Clearance Memo

(Cross Certification Memo)
	 FORMCHECKBOX 
 Check that all special conditions relating to accounts receivable financing contained in the Firm Commitment have been satisfied or waived.

 FORMCHECKBOX 
 Check that OIHCF initialed the statement that the accounts receivable documents submitted to HUD, and reviewed by OGC, are acceptable to OIHCF.
	 FORMCHECKBOX 
 Yes

 FORMCHECKBOX 
 No
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