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[bookmark: _Toc422897404][bookmark: _Toc443983789]Lean 241(a) Processing Resumes, Without Need For Independent Review Of Collateral Modifications
A June 24, 2015 Email Blast article addressed an issue that GNMA had raised regarding collateral modifications of multifamily and healthcare loans in mortgage-backed securities that are included in GNMA REMIC Trusts.  That article spoke to GNMA concerns and the fact that GNMA was conducting a transaction-by-transaction independent review of collateral modifications of each such loan, particularly each Section 241(a) loan.

In its 12/30/15 All Participants Memorandum and again in its 1/27/16 Multiclass Participants Memorandum, GNMA has now announced that it is ceasing this review, based on clarification the IRS had provided through a “general information letter.”  In that letter (here), the IRS explained that collateral modifications of the multifamily and healthcare loans do not constitute modifications of the mortgage-backed security certificates that are included in Ginnie Mae REMICs.  Thus, a change in the collateral for the underlying mortgage(s) is not a change in the mortgage-backed security that backs the REMIC.

In light of GNMA’s determination to cease these reviews, ORCF is back to processing Section 241(a) loans through its Lean process, and stands ready to do so with an underwriting team concentrating on these and other healthcare loans that involve new construction, additions and improvements.
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[bookmark: _Toc443983790]Historical Financial Performance In Lender Narrative and Decision Circuit Must Be Consistent with The Owner’s Certified Operating Statements
The historical financial performance summarized in the lender narrative and decision circuit must match the owner’s certified operating statements.  It is acceptable to combine categorized expenses and exclude depreciation, interest, debt service, income based taxes, and expenses similar thereto.  Historical management expenses, real estate taxes, capital improvements, and reserve for replacement however must be reported based upon the certified operating statements without offset or change.  The decision circuit will normalize some expenses, which is allowed. Otherwise the history will reflect actual operations without adjustment. Any income or expenses that are considered by the appraisal or underwriter to be atypical should be adequately described and supported in the appraisal and the decision circuit narrative.
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[bookmark: _Toc443983791]Updated Lender’s Architectural Reviewer and Cost Analyst’s SOW – New Construction, Substantial Rehabilitation, and 241(a)
At the suggestion of ORCF’s Appraisal team, the Lender’s Architectural Reviewer and Cost Analyst’s SOW – New Construction, Substantial Rehabilitation, and 241(a), has been updated (here).  Section IV.A.1. now includes language regarding existing or proposed Aboveground Storage Tanks (AST) containing hazardous substances of an explosive or fire prone nature, located on-site or directly visible from the site.

All Firm Commitment Applications submitted to HUD after February 29, 2016, must use this revised document dated December 16, 2015.

Any questions regarding AST’s should be directed to Terry Bessette, ORCF Senior Appraiser, at (401) 277-8312, or Terry.L.Bessette@hud.gov.
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[bookmark: _Toc443983792]Updated Lender’s Pre-Construction Conference Agenda
The Lender’s Pre-Construction Conference Agenda has been revised, and is dated December 16, 2015 (here).  Improvements have been made to the following topics: Initial Start Date, Inspection and Supervision by Project Architect, Change Orders, and As-Built Survey.

Remember, the Lender’s Pre-Construction Conference Coordinator works with ORCF’s Construction Manager, Michael Peeler, to schedule and conduct the Conference.  The Conference is scheduled only after a date for Initial Closing has been set, or an Early Start or Early Commencement has been approved, and shall be no earlier than one week prior to Closing and the start of construction.

All Conferences conducted after February 29, 2016 shall use this new Agenda.
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[bookmark: _Toc326228253][bookmark: _Toc430787114][bookmark: _Toc443983793]Updated ORCF Clarification on Describing State Regulatory and Funding Risk and Mitigation
In the September 23, 2015 Email Blast (here), ORCF provided the industry with the State Risk Summary Grid to provide suggestions on how to address and mitigate funding and regulatory risks.  The questions to consider contained in the grid drew attention to some potential risks and approaches to consider for a number of facility characteristics.  

Over the last several months, ORCF has contacted Lenders and requested responses to these questions to consider when projects under firm application review exhibit the characteristic identified in the summary grid.  Based on the responses provided and subsequent underwriting reviews of these projects, ORCF provides the following updated state risk summary grid.  This grid is not meant to limit the extent of the Lender’s inquiry; ORCF expects Lenders to address State budget and regulatory constraints, including but not limited to Medicaid reimbursement delays, as appropriate.  
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Updated State Risk Summary Grid
(Print Version here)

	State Risk Category
	Facility Characteristics
	Questions to Consider

	Medicaid Waivers – Final Home and Community-Based Services Rule - high Medicaid Census & combos including SNF beds
	· Non-SNFs with Medicaid Waiver residents and either: 
· Concentrated MI/DD population (e.g., >=25%), or
· Very high Medicaid Census (e.g., >=80%)
· Combined SNF/ALFs with Medicaid Waiver residents whose DSCR falls below 1.0 with a minimal decline in Medicaid Census or Rate  
(NOTE: CMS will require combined SNF/ALF settings to undergo “heightened scrutiny”)
	Indicate whether facility is at risk of being unable to comply with the Rule.  
· Refer to the Statewide Transition Plan (here), CMS responses to or approval of the Plan, State Regulatory language and State Medicaid Agency input, as applicable.  
· If unable to determine from the above, discuss the facility's compliance with HCBS Settings requirements (here).  
· If facility appears unable to comply, demonstrate ability to operate without Medicaid Waiver residents.

	Money Follows the Person (MI/DD)
	Concentration of MI/DD population (e.g., >=25%) in either: 
· Combined SNF/ALFs 
· Projects with any Board & Care, or
· Projects with ICF beds
	· If MI/DD residents are primarily non-elderly, how might facility be impacted by MFP, Balancing Incentives Program and other state “rebalancing” efforts?  
· Are there constraints on facility’s ability to serve other types of residents?  
· Is State Medicaid funding for MI/DD residents stable?* 

	Money Follows the Person (Non-Elderly, Physically Disabled & Elderly)
	Projects with SNF beds whose DSCR falls below 1.0 with a minimal decline in Medicaid Census or Rate
	· How might the facility be impacted by MFP, Balancing Incentives Program, nursing facility “right-sizing” initiatives and other state “rebalancing” efforts?  
· If the subject facility may be impacted, are there any constraints on the facility’s ability to serve other residents in these beds/units?

	Olmstead Plans, Cases & Settlement Agreements 
	Projects with a concentrated MI/DD population (e.g., >=25%)
	Consider pending or resolved Olmstead cases, Settlement Agreements, Olmstead Plans and initiatives in the state:  
· Is the facility at risk of being unable to serve this population?  
· What constraints would limit the facility’s ability to serve other types of residents?  
· What approaches would the facility employ to serve new residents if no longer able to serve an MI/DD population?*  


*NOTE: For SNFs, ORCF determines concentration of MI/DD residents using data from CMS Form 672 related to the Mental Status of residents.  If the CMS Form 672 indicates a concentration of MI/DD residents, but the subject facility does not actually serve this population, please provide evidence of the number of residents with primary and/or secondary psychiatric diagnoses.
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[bookmark: _Toc443983794]Risk Management Programs
Handbook 4232.1 and the current Operator Regulatory Agreement include a requirement that Operators must implement and maintain a risk management program.  While the current versions of the Lender Narratives have not yet been updated to specifically include this discussion in the template, lenders are encouraged to discuss facility risk management programs, including appropriateness of the existing or proposed plan, with mitigation as necessary, in order to address the HB and Regulatory Agreement requirements.  Loan defaults and claims have a high incidence of quality of care issues, and are therefore an important component of underwriting considered by Loan Committee.  Section II, Production, 2.5 General Requirements, GG. Risk Management Program (here) as well as the Risk Management-Operator Regulatory Agreement Requirements Grid (here) provide guidance on the requirements and evaluation of risk management programs.
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[bookmark: _Toc443983795]Hard Copy of Production Applications Not  Required

As a reminder, ORCF does not require, nor encourage, the submission of hard copy files for the overall mortgage insurance application submissions.  The September 10, 2013 (here) and February 27, 2014 (here) Federal Registers announced comment periods regarding “Documents Eligible for Electronic Submission”, and in those announcements (where no public comments were received on this topic), ORCF submitted that all Section 232 mortgage insurance applications were required to be submitted electronically, and that there were only 13 legal closing documents that must also be submitted in hard copy format, with wet signatures.  The publications also included a breakdown of estimated annual cost savings to HUD and lenders of $450,000 by no longer requiring the printing, shipping, processing and archiving of hard copy files, when electronic versions were already being required for review.  We firmly believe this time and cost savings is beneficial to both HUD and the healthcare industry, and remind you that hard copy application submissions do not need to be provided, outside of the required 13 documents.  Please note that hard copies of all other types of applications, e.g. Asset Management applications, are still required and still must be submitted as detailed in the appropriate sections of Handbook 4232.1.
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[bookmark: _Toc443983796]New Optional Lender Submission Documents Posted To HUDClips
ORCF strives to communicate the publications and postings of ORCF documents to ensure that the industry is aware of the most current ORCF documents.  For example, ORCF announced the May 28, 2014 Email Blast the publication of Handbook 4232.1 and the subsequent Scrivener Error and Minor Edits publication in the October 30, 2014 Email Blast.

As part of continuous improvement, ORCF has made additions to its Document Collection 2502-0605.  Eight new documents have been added to the collection, via an official Change Request to the Office of Management and Budget (OMB).  This type of Change Request is for those documents that are not changing the burden or requirements to a collection, but may be providing a new standardized method for collecting information that is already necessary for HUD to review and approve certain types of situations.  

Below is a summary of those eight documents.  Again, they do not change the burden or requirements, and are for optional use at this time.  The documents may currently be found on HUDclips by their identified form numbers, and links to these documents are available on ORCF’s Healthcare documents website (here).

HUD-90030-ORCF – Lender Narrative, Capital Improvements
The Borrower Regulatory Agreement (form HUD-92466-ORCF), requires that prior HUD approval be granted before a Borrower may “remodel, add to, subtract from, construct, reconstruct or demolish any part of the Project…”  This new standard format will provide participants with the ability to submit a Lender Narrative that describes any capital improvements requested for a project.  The form addresses the information HUD has long relied upon to approve such improvements.

HUD-92071-ORCF – Management Agreement Addendum
This new form is a standard format that may be added to Management Agreement, when submitted for HUD approval.  The provisions in this form are already required in various other documents throughout the Section 232 Program Obligations (e.g. Borrower Regulatory Agreement HUD-92466-ORCF, Operator Regulatory Agreement HUD-92466A-ORCF and Management Certification HUD-9839-ORCF).  However, Management Agreements are negotiated by the parties to each Section 232 Project, and are not standardized; therefore, having all of the required provisions culminated in one, succinct addendum, allows the parties, via this HUD Addendum, to efficiently include all necessary and required HUD provisions are included.

HUD-92266-ORCF – Application for Transfer of Physical Assets (and Lender Narrative)
Although a current form HUD-92266-ORCF, Application for Transfer of Physical Assets (TPA) is included in the Information Collection 2502-0605, the form did not contain all of the necessary information for HUD to review and approval such a transaction.  The Borrower Regulatory Agreement, HUD-92466-ORCF, again requires prior HUD approval for a TPA (change in Borrower), and HUD reviews the new Borrower participants in the identical way it would review an initial underwriting application for these participants.  Therefore, this updated format mirrors the information collected about a new Borrower during an initial application, and is in the format that ORCF participants are accustomed to submitting.  The information provided is already required; only the format is revised.  Applicants are not required to use the portions of the form 92266-ORCF beyond what was previously included, but since the information conveyed via those additions is information that the applicant would need to provide in any event, the applicant may find its use helpful.

HUD-92266A-ORCF – Lender Narrative, Change of Operator/Lessee, and HUD-92266B-ORCF – Lender Narrative, Change of Management Agent
Similar to a change in Borrower, the current Operator Regulatory Agreement (form HUD-92466A-ORCF) also requires prior HUD approval of a change in Operator or Management Agent.  The information in these two new forms is again already required for HUD approval, and mirrors what would be reviewed regarding an Operator or Management Agent at the time of initial underwriting application; however, a standard format for this review was not included in the original Collection.  Providing the information in the similar format to the initial application submission provides continuity in the Program, and consistency in the format of information collection.

HUD-92435-ORCF – Lender’s Certification, Insurance Coverage
Per the Section 232 application requirements (e.g. Lender Narrative, Section 232/223(f) Refinance HUD-9002-ORCF), all Lenders are required to verify insurance coverages for a Project, prior to loan closing.  This concise form allows for a streamlined certification that this verification has taken place.  This standard certification reduces the additional submission of supporting material, and allows the Lender to more efficiently complete the loan closing process, while still meeting all required review criteria.

HUD-93334-ORCF – Servicer’s Notification to HUD of Risks to Healthcare Project and Action Plan for Remedy
Section 232 Program Obligations (e.g. Operator Regulatory Agreement HUD-92466A-ORCF), and in severe instances, HUD regulations such as 24 CFR 232.1015, already require Servicers/Lenders to notify ORCF when the FHA-insured facility is at risk (e.g. failure to file financial statements or make lease payments, threat of bankruptcy or abandonment of the facility, termination of insurance, etc.).  When these risks arise, the Borrower and/or Operator and Servicer/Lender are expected to establish an action plan for remedy, and to notify HUD of the situation, circumstances and plan of improvement.  This standardized form allows for ease of reporting such information, addressing what ORCF requires in understanding the situation, as well as the related action plans for improvement.  Only the appropriate and applicable sections would be completed for a given situation.

HUD-93335-ORCF – Operator’s Notification to HUD of Threats to Permits and Approvals
Similar to the above form, this document also allows for a standardized format in notifying ORCF of any threats to a Project’s permits and approvals; however, this notification to ORCF is mandated by HUD regulation and Section 232 Program Obligations (24 CFR 232.1015 and Operator Regulatory Agreement HUD-92466A-ORCF, respectively), and is to occur within 2 business days of the threat.  Having this format for reporting not only reduces the time necessary to report the information, but also allows for a narrative discussion of the circumstances and planned remedies, in a standardized ORCF document.
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[bookmark: _Toc443983797]New Standards for Land Title Surveys
Form HUD-91111-ORCF calls for surveys to be in compliance with Minimum Standard Detail Requirements for ALTA/ACSM Land Title Surveys (Effective February 23, 2011).  These standards have been replaced by Minimum Standard Detail Requirements for ALTA/ACSM Land Title Surveys (Effective February 23, 2016).  HUD will be revising our form to reflect the changes.  In the interim ORCF will accept Title Surveys prepared to either standard.  If using the new standard during the interim the list of required “Table A - Optional Survey Responsibilities and Specifications” will remain the same except for the deletion of item 20a. 
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[bookmark: _Toc443983798]Guidance for Categorizing an Activity as Maintenance
Notice CPD-16-02, “Guidance for Categorizing an Activity as Maintenance for Compliance with HUD Environmental Regulations, 24 CFR Parts 50 and 58” was issued February 8, 2016 and available (here).  Notice CPD-16-02 supersedes the March 28, 2006 CPD policy memorandum on this subject.  
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[bookmark: _Toc396209070][bookmark: _Toc443983799]FROM THE CLOSING CORNER
[bookmark: _Toc443983800]Executed Firm Commitment to be Sent to Closer Mailbox
In the spirit of continuous improvement, an electronic copy of the executed Firm Commitments signed by the Lender/Borrower should now be sent to the Closer Mailbox at ORCFCloser@hud.gov.  Original copies should be submitted with closing package to the assigned HUD Closer.  This “one stop shop” will ensure all executed commitments get to the assigned Closing Coordinator and will expedite closings. 
 
Keywords:	Executed Firm Commitment, Closer Mailbox
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[bookmark: _Toc443983801]Tool To Certify Insurance Coverage at Closing Now Available
ORCF now has a tool to assist Lenders in Closing 232 loans.  The  HUD-92435-ORCF – Lender’s Certification, Insurance Coverage (See NEW OPTIONAL LENDER SUBMISSION DOCUMENTS POSTED TO HUDCLIPS above) is now available to use to certify insurance coverage needed at closings.  This certification will expedite the closing process by allowing Lenders to address Insurance Requirements without providing additional supporting material.  The HUD-92435-ORCF will be accepted as the required Proof of Insurances Exhibit in closing packages submitted to the ORCF Closer.  This is just another tool available for use to expedite closing!
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1. All Participants Memorandum
2. Multiclass Participants Memorandum
3. IRS General Information Letter
4. Lender’s Architectural Reviewer and Cost Analyst’s SOW – New Construction, Substantial Rehabilitation, and 241(a)
5. Lender’s Pre-Construction Conference Agenda
6. Updated State Risk Summary Grid
7. Home & Community Based Services Website
8. Handbook 4232.1, Section II, Chapter 2
9. Risk Management-Operator Regulatory Agreement Requirements Grid 
10. September 10, 2013 - Federal Housing Administration (FHA) Healthcare Facility Documents: Notice of Information Collection—Proposed Documents Eligible for Electronic Submission
11. February 27, 2014 - Federal Housing Administration (FHA) Healthcare Facility Documents: Documents Eligible for Electronic Submission—30-Day Notice of Information Collection
12. ORCF’s Healthcare Documents website 
13. Notice CPD-16-02, “Guidance for Categorizing an Activity as Maintenance for Compliance with HUD Environmental Regulations, 24 CFR Parts 50 and 58
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Past Lean 232 Updates are available online.
Have questions about the Lean 232 Program? Please contact LeanThinking@hud.gov.
For more information on the Lean 232 Program, check out: http://www.hud.gov/healthcare.
Have your loan servicing colleagues joined our email list? The Email Blasts contain information relevant to them as well. You might suggest they Join here.
We hope that you will want to continue receiving information from HUD. We safeguard our lists and do not rent, sell, or permit the use of our lists by others, at any time, for any reason. If you wish to be taken off this mail list, please go here.
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