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January 26, 1993

St ephen W Hall, Esq.

Col ton and Boykin

1025 Thomas Jefferson Street, NW
Sui te 500 East

Washi ngton, D.C. 20007

Dear M. Hall:

This is in response to your Freedom of |Information Act
(FO A) appeal dated February 27, 1992. You appeal the denial
dated January 15, 1992 from Gail Lively, former Director
Executive Secretariat, w thholding two docunents under
Exemption 5 of the FO A

| have determined to affirmthe initial denial

Exemption 5 of the FO A exenpts from nmandatory di scl osure
"inter-agency or intra-agency nenoranduns or letters which would
not be available by lawto a party . . . in litigation with the
agency." 5 U S.C. 552(b)(5). Exemption 5 incorporates a nunber
of privileges known to civil discovery including the deliberative
process privilege, the general purpose of which is to "prevent
injury to the quality of agency decisions.” NLRB v. Sears,
Roebuck & Co., 421 U. S. 132, 151 (1975).

A docunent can qualify for exenption from di scl osure under
the deliberative process privilege of Exenption 5 when it is
predecisional, i.e., "antecedent to the adoption of an agency
policy," Jordan v. Departnent of Justice, 591 F.2d 753, 774 (D.C
Cr. 1978) (en banc), and deliberative, i.e., "a direct part of
the deliberative process in that it makes recommendati ons or
expresses opinions on legal or policy matters." Vaughn v. Rosen
523 F.2d 1136, 1144 (D.C. Gr. 1975).

Ms. Lively withheld two records under Exenption 5 as intra-
agency, predecisional nenoranda:

1. Monitoring review file containing a report of
revi ew of Gateway Mortgage Company conducted
Cct ober 21, 1991 by HUD s Monitoring Division

2. Notes dated in Cctober, 1991 fromthe files of
Walter E. Warren, Senior Trial Attorney, Ofice

of Ceneral Counsel, Inspector General and

Admi ni strative Proceedi ngs Division

These nenoranda contain internal, predecisiona
del i berations and were properly wi thheld under the deliberative



process privilege of Exenption 5. It is ny understanding that
the I nspector General and Administrative Proceedings Division, in
its discretion, previously made available to you a limted nunber
of intra-agency, predecisional docunents froma Mnitoring

Di vi sion report which might have been w thheld under one or nore
FO A exenptions. This was done in support of the judgment of
assigned litigation counsel that it was appropriate, in that
case, to facilitate a settlement in the public interest.

However, an agency's discretionary disclosure of exenpt

i nformati on does not constitute a waiver of the agency's
authority to invoke applicable FO A exenptions to wi thhold other
related records. See, United States Student Association v. CA
620 F. Supp. 565, 571 (D.D.C. 1985).

| have al so determ ned, pursuant to 24 C.F.R Section 15. 21,
that the public interest in protecting the deliberative process,
mlitates against disclosure of the withheld information.

You are entitled to judicial review of this determ nation

under 5 U.S.C. Section 552(a)(4). Judicial review of ny action
on this appeal is available to you in the United States District
Court for the judicial district in which you reside or have your
princi pal place of business, or in the District of Colunbia, or
inthe judicial district where the records you seek are | ocated.

Very sincerely yours,

George L. Weidenfeller
Deputy Ceneral Counsel (Operations)

cc: Yvette Magruder



