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Construction Starts Prior to Commitment Will No Longer Be Approved

In light of risks associated with allowing construction starts prior to issuing a commitment, ORCF no longer intends to authorize construction starts prior to commitment.  (This applies with respect to applications being submitted after February 29, 2012.)  This is true with respect to Section 232 construction or substantial rehabilitation, as well as the 241a program.  ORCF will, however, consider approving a post-commitment early start of construction, and ORCF is working to revise and repost forms to facilitate this.

ELIGIBLE/INELIGIBLE DEBT IN SALE/LEASEBACK TRANSACTIONS
As discussed at the lender training in Chicago in September 2011, debt incurred from an identity-of-interest purchase that survives the sale transaction must be seasoned for two years (i.e., there must be 24 months between the closing date of the purchase loan and the date OHP underwriting begins on the FHA mortgage).  Recall, an identity of interest is a financial or family relationship, however slight, between any two or more parties in a transaction (primarily, lender, seller and purchaser). 

ORCF has stated “an owner/operator who continues to operate the facility after the sale constitutes an identity of interest.”  However, ORCF does not intend to restrict arms-length transactions from prompt eligibility.  When the transaction is clearly arms-length and at market value, ORCF may not necessarily categorize it as identity of interest for debt eligibility purposes, even though the seller may continue to operate the facility, provided that the post-transaction operator will have no interest whatsoever in the mortgagor entity.

REMINDER REGARDING SPECIAL USE FACILITIES

Given the history of claims on the FHA insurance fund, OHP has previously stated mortgage insurance for special use facilities (e.g. behavioral health care facilities, drug/alcohol rehab, psychiatric hospitals, etc.) will not be approved except in extraordinary situations.  (See Email Blasts of 9/1/11 and 11/18/11).  This continues to be ORCF’s position.  It is important to note that ORCF does not consider memory care/dementia units (whether in combination with an assisted living facility, skilled nursing facility or a standalone facility) to be special use facilities.  

At this point we also wish to bring our Lenders’ attention to the issues associated with very high acuity facilities, such as those providing for ventilator patients, traumatic head injury, etc.  These facilities are likely to have a much higher component of their valuation in the operation, rather than the real estate (as is true, to a lesser degree, of all skilled nursing facilities), therefore posing a correspondingly high level of risk.   

Given the rapid changes in both technology and reimbursement policies, OHP emphasizes that in the event that such a transaction is considered,  the obsolescence risk of these high acuity facilities should be dealt with by using very short amortization periods.   The underwriting should also address the facility’s capacity to continue to service the debt in the event that market/provider payment changes dictate that alternative/modified uses of the facility be pursued.   The normal risk mitigants for transactions with a higher risk profile would also be expected.   These include conservatively underwritten NOI that is well supported by historical performance, low loan to value, high debt service coverage ratio, strong principals (in terms of experience and financial capacity), and demonstrated near-term and long-term market.  

NEW CONSTRUCTION: STAFFING SCHEDULE (FIRM COMMITMENT EXHIBIT)
New construction firm commitment checklists include an exhibit under the Operations Section, called “Staffing Schedule”.  The schedule is to include job titles, salaries, and full time equivalents for the facility.  In order to ensure consistency, we have developed a standardized template which includes the requested information.  The Staffing Schedule template (Staffing Schedule Exhibit) is attached to this email and should be submitted as part of the firm commitment application. 

Where to send the original, fully signed Firm Commitment
The September 18, 2009 Email Blast and our draft Firm Commitments request that the original Firm Commitment (signed by the Mortgagor and Mortgagee) be returned to the OHP Underwriter.  We are hereby revising this procedure to request that this document be sent to the OHP Closer (or the contract closer -– on Contractor-processed projects).  In the future, we will revise the language in our draft Firm Commitments to reflect this revised procedure.

LEGAL PUNCH LIST REVISIONS EFFECTIVE JANUARY 6, 2012

Effective immediately, please begin using the attached legal punch lists for all 232/223(f) and 232/223(a)(7) transactions.  The revised legal punch lists correct two errors in earlier versions:

1. Review items for the organizational documents of the Mortgagor have been revised to omit references to language in the new multifamily documents as the multifamily documents are not used in Section 232 transactions.

2. Reference to the internal HUD document “Waiver of Exceptions to Title” has been omitted as this form is obsolete.

All earlier versions of these punch lists are superseded, and should not be used.

FROM THE CLOSING CORNER

Construction Cost Certification—What You Need to Know For New Construction, Substantial Rehabilitation, 241a Projects!

As noted in the November 18, 2011, email update, the Office of Healthcare Programs (OHP) requires that Lenders review all Construction Cost Certification documents prior to submission to the OHP Closing Coordinator.  Under the Lean 232 program, the Cost Certification review is the responsibility of the Lender.  The OHP Closing Coordinator will perform an analysis of the Lender’s conclusion and final mortgage determination based on the documentation provided.  

Effective immediately, the Lender is required to submit the following documents to the OHP Closing Coordinator no later than 45 days from the Owner’s selected Cost Cut-Off Date:  

1. Form HUD-92330, Mortgagor's Certificate of Actual Cost.   
2. Form HUD-92330-A, Contractor's Certificate of Actual Cost.  (The General Contractor must certify if there was or is an identity of interest with the Mortgagor.)

Subcontractors at any tier must cost certify if an identity of interest exists or comes into being between such subcontractor, equipment lessor, material supplier or manufacturer of industrialized housing and either the Mortgagor or General Contractor.

3. The Lender Narrative—Cost Certification Supplement (LNCCS) is required for Substantial Rehabilitation, 241(a), and Blended Rate projects.  It is also required for New Construction projects when a mortgage increase is requested.   

4. A Lender Certification is required for all long-form Cost Certifications.

5. Audited Mortgagor and Operator Financial Statements. 

6. Executed Form HUD-92023, Request For Final Endorsement of Credit Instrument.   (This form may need to be updated if there are   material changes before final closing.)

7. Draft Maximum Insurable Mortgage Letter.

8. Invoices that have not been provided to OHP for initial closing or insured advances.  

Note:  Please provide cover sheets for invoices or documentation for each line item of the cost certification.   These cover sheets should identify the number and name of the line item and list all sub-categories.   Additional cover sheets should be provided for each sub-category identifying the purpose of each invoice (examples: Third Party Appraiser, PCNA, Phase I, Survey).   If no invoice is available a cancelled check may be provided.
9. Updated Third Party Appraisal and Lender Narrative Appraisal section (in the case of a mortgage increase request that includes a proposed revision to value).

10. Form HUD-92451 Financial Record of Mortgage Loan Transaction or similar advance register. 

For your reference, attached are the Lender Certification form, an example draft Maximum Insurable Mortgage Letter, and the Lender Narrative Cost Certification Supplement.  Please note:  The Maximum Insurable Mortgage Determination Letter has replaced the form HUD-2580 Maximum Insurable Mortgage.

Questions?  Please contact your OHP Closing Coordinator if you have any questions regarding Cost Certification requirements for your Construction Project.
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Attachments:
Staff Schedule
223(a)(7) Legal Punchlist
223f Legal Punchlist
LEAN Lender Narrative Cost Certification Supplement 12_2010
LEAN Lender Certification of Cost 12_2010
LEAN Maximum Insurable Mortgage Letter 7_2011

Need to Reference Previous LEAN 232 Updates?
Previous E-Newsletters (Email Updates) can be found at:
http://portal.hud.gov/hudportal/HUD?src=/federal_housing_administration/healthcare_facilities/section_232/lean_processing_page/underwriting_guidance_home_page/previous_e_newsletters

Have questions about the LEAN 232 Program?  Please send them to the LEAN Thinking mailbox at LeanThinking@hud.gov <mailto:LeanThinking@hud.gov> 

 

Interested in getting updates on the LEAN  232 Program?
Join our email list by sending your contact information to:
Mike.M.Lawassani@hud.gov.  

Have your loan servicing colleagues joined our email list?  The email blasts contain information relevant to them as well.  You might suggest they sign up, by contacting Mike.M.Lawassani@hud.gov
 
For more information on the LEAN 232 Program, check out:

http://portal.hud.gov/hudportal/HUD?src=/federal_housing_administration/healthcare_facilities
Or check out:


www.hud.gov/healthcare <http://www.hud.gov/healthcare
