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On February 27, 2014, HUD posted a 30-day Paperwork Reduction Act Notice requesting comments related to the Section 232 documents (FR-5752-N-22).  The Notice provided for and solicited comment on: the possibility of electronic submission, changes made to the Intercreditor Agreement, and to the entire proposed collection of information. In response HUD received comments from several commenters.  All responses were considered by HUD and many suggested revisions were adopted.  The suggested revisions included some substantive changes which are summarized below.  The documents were then sent to Office of Management and Budget (OMB) for review and approval.  OMB has now approved the entire collection.  Accordingly, HUD has posted the revised Section 232 documents, which also include edits resolving scrivener’s errors and updated OMB form information, onto HUDClips for immediate use.  

Inasmuch as the changes made are responsive to industry concerns and are also in many cases clarifying changes, HUD does not perceive the immediate effectiveness of the documents to be burdensome.  Accordingly, the documents are to be used immediately in any instance in which the documents published on March 14, 2013 would otherwise have been required.  HUD does recognize, however, that in some instances substituting the newly published documents for those published in March 2013 could present logistical difficulties.  To help address this, HUD will permit parties to use the March 2013 version of any such documents submitted prior to August 31, 2014.  The revised documents have now been substituted for the former documents both on HUDClips and also on ORCF’s website links.  Redline versions of the nine documents are also available on ORCF’s website, for comparison purposes.  
ORCF will hold a conference call for all lenders to provide an overview of the Section 232 document changes and provide an opportunity for questions and answers.  All participants for this conference call are required to identify themselves by stating their full name during the conference call prompt prior to entering the conference.

Date: 	August 1, 2014
Time: 	12pm-1pm Eastern Standard Time
Dial-In #: 	877-336-1280
Passcode: 	6521346#
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Summary of Section 232 documents substantive changes:

1.  Master Lease Subordination, Non-Disturbance and Attornment Agreement  (Master Lease SNDA)  (HUD-92333-ORCF) 

The following changes were made:

· Section 3, “Project Operating Deficiencies,” HUD has revised what constitutes a Project Operating Deficiency giving rise to the need to retain a consultant.  In that regard, HUD has substituted a debt service coverage ratio for several other financial indicators.  HUD has also added language to explicitly limit the circumstances in which a denial of payments or a proposed termination of Permits and Approvals would constitute a Project Operating Deficiency, thus clarifying that an operator diligently and adequately addressing such matters would have some reasonable time to resolve them.

· Section 3, HUD has also clarified that a Project Operating Deficiency is not necessarily an Event of Default, and will not be considered an Event of Default unless such circumstance meets the requirements for an Event of Default pursuant to the relevant Loan Document. 

· In Section 4, “Master Tenant and/or Operator Rights to Cure,” HUD has clarified that the defaults being referenced are those of the borrower.   HUD has also stricken the requirement that an operator or master tenant seeking to cure a borrower default can only do so if no Project Operating Deficiency exists.

· In Section 10 “Miscellaneous,” HUD has revised the definition of “Material Risk of Termination” to make it consistent with the definition used in the Regulatory Agreements.

2. Operator Security Agreement and Rider (HUD-92323-ORCF)

· In Section 2 “Representations; General Covenants,” HUD has revised subsection (c) to recognize that Books and Records might be located off site. 

· In Section 8, HUD has revised subsection (g) to clarify that “Permitted Liens” would not be a circumstance constituting an Event of Default.  

· In Section 23 “Miscellaneous,” HUD has revised subsection (b).  That subsection generally provides that where Lender consent, approval or determination is required, the Lender provides or withholds it in the Lender’s sole discretion.  Recognizing that certain other provisions of this document impose a reasonableness standard on certain specific decisions of a Lender, HUD has inserted “except as may be otherwise specifically provided herein” into this subsection. 

· HUD has also added Section 25, which will be used to indicate whether the Security Agreement includes a Rider. 

· Finally, HUD has added a final paragraph to the Rider, so as to include a definition of Material Risk of Termination consistent with the definition used in the other Section 232 documents.  

3. Master Tenant Security Agreement (HUD-92340-ORCF)

· HUD made conforming and clarifying changes as discussed above with respect to the Security Agreement, and HUD also added a Rider to the Master Tenant Security Agreement, in a form analogous to that already used with the Operator Security Agreement.
· In Section 3 “Representations; General Covenants,” HUD edited subsection (j) to clarify how a Master Tenant might receive Government Payments due the Operator.

· In Section 16 “Operations Transfer/Cooperation in Event of Sublease Termination,” HUD added language to clarify that the required cooperation encompasses addressing Provider Agreement issues.

4. Healthcare Regulatory Agreement – Operator (HUD 92466A-ORCF

· In Section 6 “Consultants,” HUD edited the definition of “Project Operating Deficiency” consistent with the edits discussed above with respect to the Master Lease SNDA.

· In Section 8 “Notice of Violation and Event of Default,” HUD edited subsection (a) to clarify that, in the case of a non-Identity-of-Interest Operator, the payment obligations being referenced therein are those of the Operator.

· In Section 20 “Books, Accounts, Financial Reports, Financial Covenants,” HUD edited subsection (h) to clarify that if HUD directs that a required reports be sent not to the Lender and/or another third party, it is so that the party can review such reports at HUD direction. 

5. Healthcare Regulatory Agreement – Master Tenant (HUD-92337-ORCF) HUD made conforming changes that were discussed above with respect to the Master Lease SNDA and the Operator Regulatory Agreement.

· Section 2 “Approved Use; Permits and Approvals,” HUD edited subsection (c) to clarify that the civil money penalties referenced are those of the Healthcare Facility.

6. Healthcare Regulatory Agreement – Borrower (HUD-92466-ORCF)

· Section 13 “Reserve for Replacement,” HUD edited subsection (e) to make clear that, upon Borrower’s satisfaction of all of its obligations under the Loan Documents, the account balance may be distributed either to the Borrower or the Borrower’s designee.

· HUD edited Section 23 to clarify that goods and services referenced therein are those, if any, that the borrower purchase or acquires in connection with the Project.

· In Section 26 “Operator; Cooperation in Change of Operator,” HUD edited subsection (e) make clear that arms-length negotiated purchase options in a lease are not categorically impermissible.

7. Security Instrument/Mortgage/Deed of Trust (HUD-94000-ORCF)

· In Section 1 “Definitions,” HUD clarified the definition of “Event of Default.”  HUD also clarified the definition of  “Mortgaged Property” as it applies to security deposits.

· In Section 4 “Assignment of Leases; Leases Affecting Mortgaged Property,” HUD modified subsection (b) to clarify that a Borrower’s right to collect right to collect rent, which ceases upon an Event of Default, will be reinstated should the Event of Default be subsequently cured.

· HUD made various edits (e.g., in Section 7(a)) in instances where the document directs the Borrower to take an action.  As edited, the language, instead of directing the Borrower itself to take action, directs the Borrower to take “or cause the Operator to take” the action.  

· In Section 19 “Property and Liability Insurance,” HUD modified subsection (c) to explicitly set forth a “reasonableness” standard in the language allowing a lender to impose various requirements for the maintenance of insurance. 

· In Section 22, HUD revised subsection (b)(3) to more clearly address extensions of Borrower’s cure period.

8. Intercreditor Agreement (HUD-92322-ORCF)

In the February 27, 2014, PRA Notice, HUD provided various revisions to this document based on industry input.  Based on further industry comments, HUD has further edited Section 2.3(a) (the “standstill provision”).  HUD has now added language to make it clear that the FHA Lender could not contact account debtors or seek to change the remittance instructions as to where proceeds of accounts receivable should be paid prior to the AR Lender’s loan being paid in full.  Also, HUD has added language to provide comfort to the FHA Lender and HUD that the standstill provision would not in any way hamper the FHA Lender’s abilities to exercise remedies to which it may be entitled or to transition the operation of the facility to a new operator or to seek all related licenses, permits and provider agreements.
HUD has also made a minor corrective change to reflect the concept that there will be ONE agreement for EACH facility, rather than MULTIPLE facilities referenced in ONE agreement.

9. Guide for Opinion of Operator’s Counsel, and Certification (HUD-92325-ORCF)

After considering comments on this document, HUD determined that the document language contained three items that were problematic for opinion writers.   

First, the narrowing of references to the laws of the UCC Filing Office to the UCC itself is in the Lessee Opinion form and should be carried over and permitted on the laws of the Organizational Jurisdiction, above.  

Second, the Property Jurisdiction counsel, for example, if able to narrow the review of the laws of the Control Collateral State to only Section 9-304 thereof, will be much more likely to include this provision of the Control Collateral State as among the laws considered in rendering their opinions.  

Third, the definition of “Transaction Documents” inappropriately included the accounts receivable documents, and that reference to the accounts receivable documents has now been removed.

These matters have been addressed in the revised document.
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Past Lean 232 Updates are available online.
Have questions about the Lean 232 Program? Please contact LeanThinking@hud.gov.
For more information on the Lean 232 Program, check out: http://www.hud.gov/healthcare.
Have your loan servicing colleagues joined our email list? The Email Blasts contain information relevant to them as well. You might suggest they Join here.
We hope that you will want to continue receiving information from HUD. We safeguard our lists and do not rent, sell, or permit the use of our lists by others, at any time, for any reason. If you wish to be taken off this mail list, please go here.
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