
Logistics of Closing LEAN 232 Loans for Field Counsel
INTRODUCTION

Overview of the LEAN Process 

LEAN is a collaborative process, emphasizing communication and teamwork among attorneys and program staff.  In all cases, the process is intended to be streamlined and to minimize unnecessary duplication of efforts. 

Parties utilizing this process are expected to be flexible and open to improvements based on sound legal reasoning.  Additionally, because LEAN is continually evolving, participants are expected to propose improvements to the process based upon their experiences. 
Please note, this document refers to an “OIHCF Closing Coordinator/HUD Underwriter”.  It is OIHCF’s intention to staff a number of closing coordinators in the future.  Until that time, the program side of closing Lean processed projects (amendments, cost certifications, review of closing documents, etc.) will be performed by either the OIHCF Underwriter or one of OIHCF’s closing coordinators.  Currently, OIHCF has three closing coordinators.  Kate Murray (kate.f.murray@hud.gov) will cover Section 223(a)(7)’s.  John Radlciff (john.p.radcliff@hud.gov) and Adrienne Cohn (adrienne.cohn@hud.gov) will cover the remainder of loan types.   On each specific project when a Firm Commitment is issued, the lender and HUD Closing Attorney will be notified via email of who will perform this role.   

Goal of the Legal Punch List

The goal of the “Punch List” is to provide clear and efficient standards for legal review of the documents required for endorsement of a Section 232 Note by HUD.  Counsels for all parties are expected to consult this document when preparing documentation for submission.  However, only HUD Counsel is expected to complete the “Activities” identified in the table below (see below “Instructions for Legal Review & Closing”).  While it is understood that not all legal issues can be anticipated, this document details the typical criteria for acceptance of submissions. 

The “Activities” identified by the Punch List preempt and/or replace existing Multifamily protocol in cases of direct conflict.  However, some of the items identified by this document may not be appropriate for all jurisdictions due to conflicting law or generally accepted practice.  Attorneys are expected to use their best judgment in determining whether changes are necessary to comply with such law or practice. 

Whenever the Punch List and other guidelines do not provide clear instructions on how to deal with a particular situations, HUD Counsel are encouraged to apply sound judgment and legal reasoning to answer the question:  How can HUD’s interests be protected with minimal expense of the parties?
At this point this introduction is intended to be general enough to be used in all types of closings.  Parties must exercise judgment when it becomes apparent that it may not apply equally to a 223(f) closing or a 232 New Construction initial or final closing.

While HUD Counsel are only provided with hard copies of the Lender’s Narrative and the listed closing documents, all other  documents submitted with the Application may be viewed on the project SharePoint site, or on Oracle, when it is available.
Document Changes

HUD has traditionally provided many standardized forms and discouraged local changes, except as required by state or local law.  Careful analysis of the operation of projects insured under Section 232 of the National Housing Act has disclosed varieties of management and operational structures that were never considered in previous underwriting processes, much less addressed by the standardized forms.  Therefore, we have created, as part of this demonstration program, riders and amendments to existing forms, as well as some new guide forms, which are intended to address current underwriting considerations while adapting the documents to the individual applications.  Currently, these guide forms are posted on SharePoint as legal tools for HUD Counsel; fha.gov, since it will be the responsibility of Mortgagee’s Counsel to incorporate these changes; and eventually on Oracle for all to see.  Parties may find it necessary to further amend the Regulatory Agreement (RA) Rider to state those unique legal relationships which apply to the project at hand, and which may affect the management of the project.  For example, it is often the case that a facility is licensed for more beds than it plans to use.  In this case, it would be appropriate to modify the “Approved Use” portion of the Rider to the RA to state the facts surrounding the unused beds, and describe HUD’s requirements should the beds be placed in use in the future.  In general, where an unusual circumstance presents itself in a project, and raises legal questions, the legal questions should be resolved within the documents.
INSTRUCTIONS FOR LEGAL REVIEW AND CLOSING
I. ORDER OF SUBMISSION OF DOCUMENTATION

A. Prior to issuance of the Firm Commitment (“Part I” of the Punch List).  The following documents shall be submitted with the Application to expedite processing: 
· Specimen Title Policy (ALTA 2006), Title Report, Exception Documents

· License for provision of care (and/or CON for New Construction projects)
· Operator Lease, Memorandum of Lease, & Estoppel Certificate (if applicable]

· Survey (if applicable: see Survey Instructions)

· Organizational Documents of Mortgagor

· Organizational Documents for each entity in Mortgagor’s signature block (if applicable)

· Organizational Documents of Operator/Lessee (as applicable)

· Organizational Documents for each entity  Operator/Lessee, and/or Mortgagor’s signature block(s) (as applicable)

· Owner-Architect Agreement (for New Construction, Substantial Rehab, or Section 241 Projects)

· Ground Lease (if applicable)

· Accounts Receivable Documents (if applicable)

Note: Other documents may be submitted for legal review prior to issuance of the Firm Commitment.  State certifications may be submitted with the closing package. 

Upon receipt of the Application Package, the HUD Underwriter will send hard copies of the above documents (along with the Lender’s Narrative & Contact List) to the HUD Counsel assigned to the project. 

B. Submission of Additional Draft Closing Documents (“Part II” of the Punch List).

 
After issuance of the Firm Commitment, Mortgagee's Counsel will submit a “Closing Package” containing those closing checklist documents not submitted to HUD Counsel and the OIHCF Closing Coordinator/HUD Underwriters with the Application, along with any required revisions to the Application submissions that have not already been finalized during the pre-commitment review process.  Two hard copies of the drafts should be sent, one to the OIHCF Closing Coordinator /HUD Underwriter, and one to the HUD Counsel.  Documents submitted with the Application not requiring revision do not need to be re-submitted with this second submission package.    Mortgagee’s counsel should be contacted upon receipt.  Instructions for submission of final documents are described below.
II. ROLE OF THE ATTORNEYS
A. Mortgagee’s Counsel’s Responsibilities. 
It is anticipated that Mortgagee’s Counsel will take the lead in assembling all closing documents and previewing the documents to ensure that all documents are complete and free of errors.  Upon the submission of the Application, Mortgagee’s Counsel should advise HUD Counsel of steps being taken to resolve any and all legal issues identified during the preparation of the Application.  It is recommended that the Mortgagee’s Counsel use the Punch List as an index of documents in submitting documents to the HUD Counsel.
B. HUD Counsel’s Responsibilities. 
HUD Counsel will begin his or her review promptly upon receipt of the documents referenced to in Part I.A. above (using Part I of the applicable Legal Punch List as a guide) and prior to issuance of the Firm Commitment, and will work with Mortgagee's Counsel and other parties as appropriate in order to finalize these documents in a timely manner and provide Mortgagee’s Counsel with a partially completed Punch List.
HUD Counsel shall contact Mortgagee’s Counsel upon being assigned to a project and maintain continuing contact through the processing of the case.  
C. Closing Checklists.

HUD Underwriters have been instructed to attach the latest Closing Checklist to the Firm Commitment.  Absent compelling reasons based upon the unique facts of a given Application as articulated by Mortgagee’s Counsel and agreed to by the OIHCF Closing Coordinator /HUD Underwriter after consultation with HUD Counsel, it is expected that the Closing Checklist provided with the Firm Commitment will be the version used by all parties.  Closing Checklists adopted subsequent to issuance of the Firm Commitment should not be used for that specific project.
D. Conditions.

Upon review of the documents listed in Part I of the Punch List, HUD Counsel are strongly encouraged to suggest any specific legal conditions for inclusion in the Firm Commitment if they cannot be resolved prior to issuance.  Conditions imposed subsequent to issuance of the Firm Commitment are subject to possible challenge and questionable enforceability.
Note:  Issuance of the Firm Commitment shall not be contingent upon the completion of legal review or the satisfaction of the Punch List as it applies to these documents. 

III. USING THE PUNCH LIST

A. Review.

HUD Counsel are expected to apply the criteria listed for each document and check the box to indicate conformity with the criteria (Activity column), or note in the Comment column any unacceptable deviations and suggested corrections.  

B. Prior to Issuance of the Firm Commitment. 
HUD Counsel will complete Part I of the Punch List and provide it to the HUD Underwriter.  (The HUD Underwriter may post the document to SharePoint.)  HUD Counsel will be available to the Loan Committee prior to and during the Committee’s deliberations.  Unresolved issues found prior to issuance of the Firm Commitment may be the basis for special conditions to the Firm Commitment.  

Note:  Issuance of the Firm Commitment shall not be contingent upon the completion of legal review or the satisfaction of the Punch List as it applies to these documents. 

C. After Receipt and Review of the Closing Package. 
The completed Punch List (Parts I & II) will be provided to Mortgagee’s Counsel (with confidential communication removed) and to the HUD Underwriter for posting to SharePoint.  

I. TIMING

All parties are requested to adhere to the timelines established by the appropriate Work Flow map.  Failure to submit any applicable items with the application, or significant errors in the documents submitted, will result in increased processing time.

II. SCHEDULING OF CLOSING

The OIHCF Closing Coordinator/HUD Underwriter and HUD Counsel will coordinate scheduling of closing (date, time, and HUD conference room location (as applicable)).  

I. RECORDING/PRERECORDING

A. Pre-recording of documents is encouraged but not mandatory.  
1. HUD Counsel will work with Mortgagee's Counsel to determine whether documents may be recorded prior to the date of closing.  When pre-recording is authorized, HUD Counsel shall be given sufficient time to review all documents before submission to OIHCF Program Staff for execution on behalf of HUD. 

2. HUD will pre-sign the appropriate documents of record without requiring that the Mortgagor (or Operator, if applicable) sign first.  Regulatory Agreements may be executed in separate counterparts and then assembled by the Mortgagee, Mortgagee’s Counsel, or Title Insurer. 

Note:  in all cases, pre-recording is done at the risk of the Mortgagor and Mortgagee.  If closing is delayed or abandoned, it shall be the responsibility of the Mortgagee and its counsel to coordinate the reconveyance of all pre-recorded documents. 

II. CLOSING MECHANICS/PROTOCOL

A. HUD will not close the loan until all program requirements are met.
B. Closing may be attended by all parties as is the common practice prior to the LEAN Program.
C. Alternatively, HUD Counsel may authorize an “Expedited Escrow Closing”:
1. An escrow closing must be scheduled in advance with the HUD Counsel and only after HUD Counsel determines that such an arrangement poses no risk to orderly and timely endorsement of the Note.   We have a long-term goal of conducting closings with no outside parties other than a title company representative present.   This is turning out to be difficult to achieve, since we do not have enough experience with this scenario to be confident that it will work efficiently and reliably.  Therefore, understanding that the decision lies entirely with the HUD Counsel, the parties must consider whether the documents and processes have become routine, whether there are risks of missing or incomplete documents, whether last minute changes are being made to the packages, whether documents are being rushed through the process, or whether other factors create doubt that an expedited escrow is appropriate for the closing at hand.  Most importantly, until the attorneys for the parties have shown over several closings that they can produce error-free documents, the Mortgagee’s Counsel and the Mortgagor’s Counsel should attend the closing.  When the Mortgagor does not attend, a representative of the Mortgagor should be readily available to the closers.  An experienced Mortgagee’s representative may attend instead of the Counsel, so long as the Counsel is available as necessary for consultation.
2. The Mortgagee or its counsel will deliver three complete sets of closing documents arranged in the order of the checklist (fully executed, other than required HUD signatures) to HUD Counsel an agreed upon number of days before closing (generally no less than one business day before closing).  

Note:  If the OIHCF Closing Coordinator/ HUD Underwriter and HUD Counsel are located in different HUD offices, a hard copy and an electronic copy of the closing documents should be sent separately by the Mortgagee or its counsel, by overnight delivery, to the OIHCF Closing Coordinator/ HUD Underwriter for review.

1. Certain closing documents may be signed by the OIHCF Closing Coordinator/ HUD Underwriter.  Others are signed by Renee Greenman.  A list of these documents is posted on the OGC Discussion Database.  Ms. Greenman’s signature block is as follows:
Renee Greenman, Acting Director
232 LEAN Field Operations, OIHCF
2. Mortgagee’s Counsel must provide documents to be signed by Ms. Greenman in time to be signed and then sent back to wherever they need to go (e.g., Title Company office, Mortgagee’s Counsel’s office, etc.).  Except for the Note, Mortgagee’s Counsel determines where the documents go and provides FedEx envelopes necessary to get them there.  Ms. Greenman will endorse the Note in advance but will forward it only to the HUD Counsel in a FedEx envelope provided by Mortgagee’s Counsel.  Mortgagee’s Counsel should leave the date of endorsement and the mortgage amount blank.  The address to send the documents for Ms. Greenman’s signature is as follows:
Amee Welch 

Office of Housing 

Seattle Regional Office of HUD

900 First Avenue Suite 200 

Seattle ,WA  98104-1000

3. HUD Counsel and the OIHCF Closing Coordinator/ HUD Underwriter will review the documents and notify the Mortgagee or its counsel of any deficiencies.  They will advise Renee Greenman if the documents are acceptable for signature.  In order to close on the scheduled date, all deficiencies must be corrected (or arrangements made for correction) in a timely manner to the satisfaction of HUD Counsel and the OIHCF Closing Coordinator/ HUD Underwriter, either of whom may cancel or postpone the closing if any deficiencies are not resolved in a timely and satisfactory manner.

B. On the day of Closing:
1. A representative of the Mortgagee and/or the Title Company will come to the HUD office and:

a. Deliver the MIP check and, if applicable, inspection fee check (if not already delivered).

b. Deliver the title policy and certified true copies of the recorded documents (if not already delivered).

c. Deliver the Attorney’s Opinion(s), Mortgagee’s Certificate, Request for Endorsement, Cost Certification and Closing Statement, as applicable, with the appropriate HUD signatures (if not already delivered).

2. HUD Counsel will then complete the endorsement panel of the Note, and deliver the appropriate originals and copies to the representative (this may also include any “last minute” commitment amendments).  Immediately following closing, HUD Counsel will either fax, or scan and email, a copy of the note to the OIHCF Closing Coordinator/HUD Underwriter for completion of the HUD 290 form.
3. Checks at Closing
The Lender will deliver the checks to the HUD Counsel at closing.  The OIHCF Closing Coordinator/HUD Underwriter should advise the HUD Counsel the specific checks and the required amounts to be collected at closing.  The HUD Counsel mails the checks by overnight delivery to Amee Welsh at the address above.  HUD Counsel will keep copies of the checks in the closing file.  The original check stub should show the project number and the purpose for the check.  This procedure may change once HUD has the ability to accept electronic deposit of the required checks. 

A. Mortgagee Counsel is responsible for submitting to HUD Counsel the original recorded Regulatory Agreement[s], and copies of the recorded documents within 30 days of closing.  Upon receipt of the recorded documents, the HUD Counsel will forward 2 versions of these documents (as well as the other closing documents) to the OIHCF Closing Coordinator/HUD Underwriter.

B. Previously, the local HUD office was often used as the address for HUD on the various closing documents (including the UCC Financing Statements).  For future Lean closings, please use the following address:

Department of Housing and Urban Development

Office of Insured Health Care Facilities

451 Seventh St. SW

Washington, DC  20410
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