SUBORDINATION AGREEMENT

[Mortgage Restructuring Mortgage or Contingent Repayment Mortgage]

THIS SUBORDINATION AGREEMENT ("Agreement") is made and entered into as of this ______ day of ___________, 201_, by and among (i) ____________________________, a ____________________________________ (together with its successors and/or assigns, “Senior Mortgagee”), having an address at ________________________________________; (ii) _______________________________________________, a _________________________ (the "Borrower"), having an office ______________________________________________; and (iii) the SECRETARY OF HOUSING AND URBAN DEVELOPMENT (the "Subordinate Mortgagee" or “HUD”), having its principal office at 451 - 7th Street, S.W., Washington, D.C.  20410. 
RECITALS


WHEREAS, the Borrower is the owner of that certain ____ unit multifamily residential rental development known as "__________________________" (the "Development"), located at _________________________________________________________________________.  As of the date hereof the Senior Mortgagee has made the senior mortgage loan as described on Schedule A hereto (the "Senior Loan" or the "Senior Indebtedness") to the Borrower in the original principal amount(s) as shown on Schedule A, evidenced by Mortgage Note(s) described in Schedule A (collectively, the "Senior Note"), and secured by, among other things, the Mortgage as described in Schedule A (the "Senior Mortgage"), covering the property described in Exhibit A attached hereto together with all improvements thereon and related personal property, all as more particularly described in the Senior Mortgage (the "Mortgaged Property");

WHEREAS, Subordinate Mortgagee is the lawful owner and holder of (i) that certain security instrument described in Schedule B encumbering the Mortgaged Property (the “Mortgage”), together with all improvements now or hereafter located thereon and all other property intended to be encumbered by the Mortgage, and (ii) the [Mortgage Restructuring {Deed of Trust/Mortgage}Note or Contingent Repayment {Deed of Trust/Mortgage} Note] secured by the Mortgage (the “Note”), evidencing a loan from Subordinate Mortgagee to Borrower (the “Subordinate Loan”); and

WHEREAS, Subordinate Mortgagee and Borrower have entered into that certain Note and Mortgage Modification Agreement to modify certain terms of the Note (the Note, as modified, is referred to hereinafter as the “Subordinate Note”) and Mortgage (the Mortgage, as modified, is referred to hereinafter as the “Subordinate Mortgage”) and any and all other documents evidencing or securing the Subordinate Loan (but not including the Use Agreement, as defined below); and

WHEREAS, Subordinate Mortgagee has agreed to execute this Agreement affectingcertain rights and remedies with respect to the Subordinate Loan, the Borrower, and the Mortgaged Property.


NOW, THEREFORE, for good and adequate consideration, receipt of which is herby acknowledged, the parties hereto agree as follows:


1.  DEFINITIONS.  The following terms, when used in this Agreement (including, as appropriate, when used in the above recitals, shall have the following meanings.

(a)  "Affiliate" means, when used with respect to a Person, any corporation, partnership, joint venture, limited liability company, limited liability partnership, trust or individual controlled by, under common control with, or which controls such Person (their term "control" for these purposes shall mean the ability, whether by the ownership of shares or other equity interest, by contract or otherwise, to elect a majority of the directors of a corporation, to make management decisions on behalf of, or independently to select the managing partner of, a partnership, or otherwise to have the power independently to remove and then select a majority of those individuals exercising managerial authority over an entity, and control shall be conclusively presumed in the case of the ownership of 50% or more of the equity interests).
(b)  "Bankruptcy Proceeding" means any bankruptcy, reorganization, insolvency, composition, restructuring, dissolution, liquidation, receivership, assignment for the benefit of creditors, or custodianship action or proceeding under any federal or state law with respect to the Borrower, any guarantor of any of the Senior Indebtedness, any of their respective properties, or any of their respective partners, members, officers, directors, or shareholders.

(c)  "HAP Contract" means one or more Housing Assistance Payments Renewal Contracts executed by the Borrower and HUD, and any renewal, extension or replacement thereof.
(d)  "Borrower" means all persons or entities identified as "Borrower" in the first paragraph of this Agreement, together with their successors and assigns, and any other person or entity who acquires title to the Mortgaged Property; provided that the term "Borrower" shall not include the Senior Mortgagee  in the event that the Senior Mortgagee  may acquire title to the Mortgaged Property.

(e)  "Enforcement Action Notice" means a written notice from the Subordinate Mortgagee to the Senior Mortgagee, or from the Senior Mortgagee to the Subordinate Mortgagee, given following a Subordinate Mortgage Default or Senior Mortgage Default, respectively, and the expiration of any notice or cure period provided for such Subordinate Mortgage Default or Senior Mortgage Default, in the Subordinate Loan Documents, or the Senior Loan Documents, setting forth in reasonable detail the Enforcement Action proposed to be taken by the Subordinate Mortgagee or Senior Mortgagee.
(f)    "Loss Proceeds" means all monies received or to be received under any hazard insurance policy covering the Mortgaged Property, from any condemning authority, or from any other source, as a result or any damage or destruction of the Mortgaged Property or the taking of all or any portion of the Mortgaged Property by eminent domain proceedings.

(g)  "Senior Indebtedness" means the Senior Note secured by the Senior Mortgage and all other sums evidenced or secured or guaranteed by, or otherwise due and payable in connection with the Senior Loan Documents, including, but not limited to any protective advances.

(h)  "Senior Loan Documents" means the Senior Note, Senior Mortgage, and all other documents at any time evidencing, securing, guaranteeing, or otherwise delivered in connection with the Senior Indebtedness, as such instruments, agreements and documents may be amended, modified, extended or assigned from time to time.
(i)  "Senior Loan Enforcement Action" means the acceleration of all or any part of the Senior Indebtedness, the advertising of or commencement of any foreclosure or trustee’s sale proceedings, the exercise of any power of sale, the acceptance of a deed or assignment in lieu of foreclosure or sale, the collecting of rents, the obtaining of or seeking of the appointment of a receiver, the seeking of default interest, the taking of possession or control of any of the Mortgaged Property, the commencement of any suit or other legal, administrative, or arbitration proceeding based upon the Senior Note or any other of the Senior Loan Documents, the exercising of any banker's lien or rights of set-off or recoupment, or the taking of any other enforcement action against the Borrower, any other party liable for any of the Senior Indebtedness or obligated under any of the Senior Loan Documents, or the Mortgaged Property.

(j)  "Senior Mortgage Default" means any act, failure to act, event, condition, or occurrence which constitutes, or which with the giving of notice or the passage of time, or both, would constitute, an "Event of Default" as defined in the Senior Mortgage.

(k)  "Senior Mortgagee" means the Person named as such in the first paragraph on page 1 of this Agreement.

(l)  "Subordinate Indebtedness" means all sums evidenced or secured or guaranteed by, or otherwise due and payable to HUD pursuant to, the Subordinate Loan Documents.

(m)  "Subordinate Loan Documents" means the Subordinate Note, the Subordinate Mortgage, and all other documents at any time evidencing, securing, guaranteeing, or otherwise delivered in connection with the Subordinate Indebtedness, as the same may be amended from time to time, specifically excluding the Use Agreement and HAP Contract. 

(n)  "Subordinate Loan Enforcement Action" means the acceleration of all or any part of the Subordinate Indebtedness, the advertising of or commencement of any foreclosure or trustee’s sale proceedings, the exercise of any power of sale, the acceptance of a deed or assignment in lieu of foreclosure or sale, the collecting of Rents, the obtaining of or seeking of the appointment of a receiver, the seeking of default interest, the taking of possession or control of any of the Mortgaged Property, the commencement of any suit or other legal, administrative, or arbitration proceeding based upon the Subordinate Note or any other of the Subordinate Loan Documents, the exercising of any banker's lien or rights of set-off or recoupment, or the taking of any other enforcement action against the Borrower, any other party liable for any of the Subordinate Indebtedness or obligated under any of the Subordinate Loan Documents, or the Mortgaged Property.

(o)  "Subordinate Mortgage Default" means any act, failure to act, event, conditions, or occurrence which allows (but for any contrary provision of this Agreement), or which with the giving of notice or the passage of time, or both, would allow (but for any contrary provision of this Agreement), the Subordinate Mortgagee to take an Enforcement Action.

(p)  "Subordinate Mortgagee" means the Secretary or HUD.
(q)   "Use Agreements" means that certain Use Agreement for Multifamily Projects Participating in the Mark-to-Market Program Under the Multifamily Assisted Housing Reform and Affordability Act of 1997, between the Borrower and HUD.

2.  SUBORDINATION OF SUBORDINATE INDEBTEDNESS.

(a)  The Subordinate Mortgagee agrees that the Subordinate Indebtedness is and shall at all times continue to be subject and subordinate as to lien and in right of payment to the prior payment in full of the Senior Indebtedness. 


(b)  Until the occurrence of a Senior Mortgage Default, the Subordinate Mortgagee shall be entitled to retain for its own account all payments made on account of the principal of and interest on the Subordinate Indebtedness in accordance with the requirements of the Subordinate Loan Documents. 


(c)  Without limiting the complete subordination of the Subordinate Indebtedness to the payment in full of the Senior Indebtedness, in any Bankruptcy Proceeding, upon any payment or distribution (whether in cash, property, securities, or otherwise) to creditors (i) the Senior Indebtedness shall first be paid in full in cash before the Subordinate Mortgagee shall be entitled to receive any payment or other distribution on account of or in respect of the Subordinate Indebtedness, and (ii) until all of the Senior Indebtedness is paid in full in cash, any payment or distribution to which the Subordinate Mortgagee would be entitled but for this Agreement (whether in cash, property, or other assets) shall be made to the Senior Mortgagee.


(d)  The subordination of the Subordinate Indebtedness shall continue in the event that any payment under the Senior Loan Documents (whether by or on behalf of the Borrower, as proceeds of security or enforcement of any right of set-off or otherwise) is for any reason repaid or returned to the Borrower or its insolvent estate, or avoided, set aside or required to be paid to the Borrower, a trustee, receiver or other similar party under any bankruptcy, insolvency, receivership or similar law.  In such event, the Senior Indebtedness or part thereof originally intended to be satisfied shall be deemed to be reinstated and outstanding to the extent of any repayment, return, or other action, as if such payment on account of the Senior Indebtedness had not been made.

3.  SUBORDINATION OF SUBORDINATE LOAN DOCUMENTS.

(a)  The Subordinate Mortgage and each of the other Subordinate Loan Documents are, and shall at all times remain, subject and subordinate in all respects to the lien, terms, covenants, conditions, operations, and effects of the Senior Mortgage and each of the other Senior Loan Documents.


(b)  By reason of, and without in any way limiting, the full subordination of the Subordinate Indebtedness and the Subordinate Loan Documents provided for in this Agreement, all rights and claims of the Subordinate Mortgagee under the Subordinate Mortgage or under the Subordinate Loan Documents in or to the Mortgaged Property or any portion thereof, the proceeds thereof, the Leases thereof, the rent, issues and profits therefrom, and the Loss Proceeds payable with respect thereto, are expressly subject and subordinate in all respects to the rights and claims of the Senior Mortgagee under the Senior Loan Documents in and to the Mortgaged Property or any portion thereof, the proceeds thereof, the Leases thereof, the rents, issues and profits therefrom, and the Loss Proceeds payable with respect thereto.


(c)  The Subordinate Mortgagee retains the right to enforce any of the provisions of the Subordinate Loan Documents against the Borrower including the right to declare a default and foreclose the Subordinate Mortgage.  The Subordinate Mortgagee hereby agrees (i) to provide the Senior Mortgagee with a ninety (90) day notice of a default by the Borrower under the Subordinate Mortgage or Subordinate Loan Documents and will provide the Senior Mortgagee with a right to cure any such default within such ninety (90) day period, as the same may be extended by mutual agreement of the parties hereto, which agreement shall not be unreasonably withheld, in order to permit it to take such actions under the Senior Mortgage to cure such default and (ii) Subordinate Mortgagee shall provide Senior Mortgagee with copies of any and all notices to Borrower regarding any Subordinate Mortgage Default and any and all notices, pleadings, agreements, motions and briefs served upon, delivered to or with any party to any Subordinate Loan Enforcement Action and otherwise keep Senior Mortgagee reasonably apprised as to the status of any Subordinate Loan Enforcement Action.  Nothing herein shall be construed to require the Senior Mortgagee to take any such actions.

(d)  The Subordinate Mortgagee agrees that any purchaser at a foreclosure sale of the Subordinate Mortgage must be acceptable to, and approved by, both the Subordinate Mortgagee and the Senior Mortgagee (whose approval must not be unreasonably withheld).  The approval of the Subordinate Mortgagee may include, but not necessarily be limited to, Subordinate Mortgagee’s Previous Participation clearance.  If the Subordinate Mortgagee shall commence foreclosure proceedings against the Mortgaged Property to sell it at a public sale, it shall include a provision that any such sale to a purchaser at foreclosure shall be subject to the approval of such purchaser by the Senior Mortgagee under the Senior Loan Documents as provided herein.  In no event shall any such purchaser or new owner of the Mortgaged Property (or any mortgagee thereof) resulting from the exercise of remedies by the Subordinate Mortgagee of its remedies under the Subordinate Loan Documents be entitled to any rights or benefits hereunder.


If the Senior Mortgagee shall have issued a Senior Loan Enforcement Action Notice, during the pendency of any Senior Loan Enforcement Action the Subordinate Mortgagee shall have no right to commence foreclosure or take any other action to take possession of the Mortgaged Property under the Subordinate Loan Documents until the later of (i) such time as the Senior Mortgagee is no longer diligently pursuing a Senior Loan Enforcement Action, but in any case no longer than one (1) year, and (ii) the first 120 days after the original date of issuance of a Senior Loan Enforcement Action Notice, without the Senior Mortgagee's prior written consent.

(e)  Any such approved purchaser shall be required by the Subordinate Mortgagee to assume the Borrower's obligations under the Senior Loan Documents with any such assumption being in form and substance satisfactory to Senior Mortgagee in its sole and absolute discretion.

4.  ADDITIONAL REPRESENTATIONS AND COVENANTS.


(a)  Each notice, request, demand, consent, approval or other communication (collectively, "notices", and singly, a "notice") which is required or permitted to be given pursuant to this Agreement shall be in writing and shall be deemed to have been and sufficiently given if (i) personally delivered with proof of delivery thereof (any notice so delivered shall be deemed to have been received at the time so delivered), or (ii) sent by a national overnight courier service (such as FedEx) designating earliest available delivery (any notice so delivered shall be deemed to have been received on the next business following receipt by the courier), or (iii) sent by United States registered or certified mail, return receipt requested, postage prepaid, at a post office regularly maintained by the United States Postal Service (any notice so sent shall be deemed to have been received on the date of delivery as confirmed by the return receipt), addressed to the respective parties as follows:

(i)  Notices intended for the Senior Mortgagee shall be addressed to the address set forth below:

________________________
________________________

________________________

With copies to:

_________________________
_________________________

________________________
(ii)  Notices intended for the Subordinate Mortgagee shall be addressed to the address set forth below:

U.S. Department of Housing and Urban Development

Office of Recapitalization
451 7th Street, S.W., Suite 6230
Washington, D.C.  20410

With copies to:

U.S. Department of Housing and Urban Development

Associate General Counsel for Insured Housing

451 7th Street, S.W., Suite 9226
Washington, D.C.  20410

(b)  The Senior Mortgagee agrees to provide the Subordinate Mortgagee with copies of any notice of default under the Senior Loan Documents (a "Default Notice') at the time of the delivery to Borrower of the Default Notice.  The Senior Mortgagee  further agrees that it shall not commence any foreclosure proceedings or accept a deed-in-lieu of foreclosure from the Borrower with respect to the Senior Loan for a period of sixty (60) days following such Default Notice (the "Cure Period") without the prior written consent of the Subordinate Mortgagee.  During such Cure Period the Senior Mortgagee agrees to consult with the Subordinate Mortgagee as to any actions it might take with respect to such default.  The Senior Mortgagee agrees that it shall reasonably consider any proposals made by the Subordinate Mortgagee to cure such default which it receives prior to the commencement of foreclosure proceedings under the Senior Loan Documents provided, however, the Senior Mortgagee may accept or reject any such proposal in its reasonable discretion.  Any such proposals or requests by the Subordinate Mortgagee must include provision for the cure of the outstanding defaults under the Senior Loan Documents, provided, however,  that it shall be reasonable for Senior Mortgagee to evaluate the gravity and frequency of the default or defaults proposed to be cured in determining whether to accept a cure from the Subordinate Mortgagee.  

(c)  The Senior Mortgagee shall not be required to consider any such proposal or request which it determines will adversely affect its security for the Senior Loan or not be permitted under its bond documents applicable to the bonds (including any refunding bonds, if any) or any other funding source which funded the Senior Loan.

(d)  The Subordinate Mortgagee shall deliver to the Senior Mortgagee a copy of each notice sent to the Borrower by the Subordinate Mortgagee pursuant to the Subordinate Loan Documents or in connection with the Subordinate Indebtedness within five (5) business days after sending same to the Borrower.


(e)
(1) The Subordinate Loan Documents may not be amended, modified, consolidated, restated, altered, changed or revised without the prior written consent of the Senior Mortgagee, which consent the Senior Mortgagee shall determine in its reasonable discretion.  Subordinate Mortgagee shall deliver to Senior Mortgagee copies of any and all modifications, amendments, extensions, consolidations, restatements, alterations, changes or revisions to any one or more of the Subordinate Loan Documents (including, without limitation, any side letters, waivers or consents entered into, executed or delivered by Subordinate Mortgagee) within a reasonable time after any of such applicable instruments have been executed by Subordinate Mortgagee.



(2)  The Senior Loan Documents may not be amended, modified, restated, altered, changed or revised in any manner and/or no action may be taken that has the effect of (i) increasing the amount of the Senior Indebetedness (except for increases made to protect the security or lien priority of the Senior Loan Documents); (ii) increase the required payments under the Senior Loan Documents; or (ii) changing the maturity date of the Senior Indebtedness, without the prior written consent of the Subordinate Mortgagee, which consent the Subordinate Mortgagee shall determine in its sole discretion.


(f)  In the event of:  a taking or threatened taking by condemnation or other exercise of eminent domain of all or a portion of the Mortgaged Property (collectively, a "Taking"); or the occurrence of a fire or other casualty resulting in damage to all or a portion of the Mortgaged Property (collectively, a "Casualty"), the following provisions shall apply:


(1)  The Subordinate Lender hereby agrees that its rights (under the Subordinate Loan Documents or otherwise) to participate in any proceeding or action relating to a Taking and/or a Casualty, or to participate or join in any settlement of, or to adjust, any claims resulting from a Taking or a Casualty shall be and remain subordinate in all respects to the Senior Mortgagee's rights under the Senior Mortgage Loan Documents with respect thereto, and the Subordinate Lender shall be bound by any settlement or adjustment of a claim resulting from a Taking or a Casualty made by the Senior Mortgagee ; provided, however, this subsection and/or anything contained in this Agreement shall not limit the rights of the Subordinate Lender to file any pleadings, documents, claims or notices with the appropriate court with jurisdiction over the proposed Taking and/or Casualty; and 


(2)  All proceeds received or to be received on account of a Taking or a Casualty, or both, shall be applied (either to payment of the costs and expenses of repair and restoration or to payment of the Senior Loan) in the manner determined by the Senior Mortgagee  in its sole discretion;  provided, however, that if the Senior Mortgagee elects to apply such proceeds to payment of the principal of, interest on and other amounts payable under the Senior Mortgage shall be paid to, and may be applied by, the Subordinate Mortgagee in accordance with the applicable provisions of the Subordinate Loan Documents, provided however, the Senior mortgagee agrees to consult with the Subordinate Mortgagee in determining the application of Casualty proceeds, provided further however that in the event of any disagreement between the Senior Mortgagee and the Subordinate Mortgagee over the application of Casualty proceeds, the decision of the Senior Mortgagee, in its sole discretion, shall prevail.

(g)  This Agreement shall be governed by the laws of the State in which the Development is located.


(h)  If any one or more of the provisions contained in this Agreement, or any application thereof, shall be invalid, illegal or unenforceable in any respect, the validity, legality and enforceability of the remaining provisions contained herein, and any other application thereof, shall not in any way be affected or impaired thereby.


(i)  No failure or delay on the part of any party hereto in exercising any right, power or remedy hereunder shall operate as a waiver thereof, nor shall any single or partial exercise of any such right, power or remedy preclude any other or further exercise thereof or the exercise of any other right, power or remedy hereunder.


(j)  No amendment, supplement, modification, waiver or termination of this Agreement shall be effective against any party unless such amendment, supplement, modification, waiver or termination is contained in a writing signed by such party.


(k)  This Agreement may be executed in two or more counterparts, each of which together shall constitute one and the same instrument.


(l)
Nothing in this Agreement shall in any way limit, restrict, waive, or otherwise cause HUD’s ability to take action and/or enforce its rights pursuant to the Use Agreement and/or the HAP Contract, it being the intent and understanding of all parties to this Agreement that the Use Agreement and the HAP Contract are not subordinated in any manner, to any document(s) mentioned herewith or otherwise, and that this Agreement shall at all times be subject and subordinate to the Use Agreement and the HAP Contract; and (ii) if there is a conflict between this Agreement and the Use Agreements and/or the HAP Contract, then the Use Agreement and/or the HAP Contract shall control.
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IN WITNESS WHEREOF, the parties have duly executed this Agreement as of the day and year first above written.

 SENIOR MORTGAGEE:






_______________________________________
By:______________________________________


Name:



Title: 
[add acknowledgment]

SECRETARY OF HOUSING AND URBAN

   




By: ____________________________________






Name:






Title:
 
[add acknowledgment]

BORROWER:
___________________________

By:_________________________
Name:

Title:
[add acknowledgment]
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