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I NI TI AL DECI SI ON ON REMAND AND ORDER
St atenent of the Case

On April 21, 1993, the Secretary of Housing and Urban
Devel opnment remanded the Initial Decision and Order in the
above-captioned case to permt consideration of the Charging
Party's April 13, 1993, Mdtion for Partial Reconsideration and
any opposition thereto. See 24 CF.R 8§ 104.930(a) and (d). |
i ssued an Order granting the Charging Party until My 6, 1993,
to submt its brief in support of its Mdtion, and Respondents
until May 21, 1993, to file a brief in opposition. Both parties
timely filed briefs.

The Charging Party noves for reconsideration of that
portion of the Initial Decision and Order that found no
violation of 42 U.S.C. § 3604(a) and (b) and requests the
assessnent of danamges agai nst Respondents for those all eged
vi ol ations. Respondents argue that the Initial Decision
contains no clear error, and accordingly, the determ nation
shoul d not be nodified. Upon further consideration of the
matters raised by the Charging Party and Respondents’
opposition, | find that Respondents did not violate the Fair
Housi ng Act, as anended, 42 U S.C. 88 3601, et seq. ("the Act"),
and | again deny the Charging Party's request for relief.

Summary of Initial Decision and Order

Mountain Side Mbile Estates ("the Park”) is a trailer park
| ocated at 17190 M. Vernon Road, Col den, Colorado, in
uni ncor porated Jefferson County. It was developed in the
1960's. It has 229 lots for nobile homes, with an average of 10
| ots per acre. The Park has |limted recreational facilities
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and narrow streets conpared to trailer parks built in the 1970's
and later, and small "single-w de" nobile hones, typically with
two bedroons. The Park has a popul ati on of approximtely 320
persons, with approximately 30 famlies with children under 18
years of age. Because the Park is |ocated in a flood pl ane,
significant nodifications of the Park's infrastructure would
require conpliance with regul ati ons of and approval by the
Federal Enmergency Managenent Agency, and could invol ve
expenditures in the hundreds of thousands of dollars.

Prior to the effective date of the Fair Housing Anendnents
Act of 1988, the Park was an "adults only" Park. Respondents
determ ned that it would not be feasible to qualify for the "55
and ol der" statutory exenption. See 42 U S.C. 8§ 3607 (b)(2).
Accordingly, they decided to permt famlies with children.
However, fearing an unlimted expansion of the Park's
popul ati on, they considered instituting occupancy limts. Based
on a Park popul ation study and a concern that overcrowdi ng woul d
pl ace a burden on the water and sewer capacity and result in a
decline in the quality of life, Respondents inposed a three
persons per unit occupancy limt. Follow ng the conciliation of
a housing discrimnation conplaint,’ Respondents retai ned QC
Devel opnment Services Goup, Inc. ("QClI") to conduct an
i ndependent assessnent of the Park's facilities and to assist in
eval uati ng Respondents' occupancy standard. As a result of its
assessnment of the sewer system and the Park's physica
[imtations, in May 1991, QCI reconmended a two persons per
bedroom standard with a maximumlimt of 916 Park residents.
Respondents el ected to naintain their existing limt of three
persons per unit, thus restricting the total Park occupancy to
687 residents, well within the cap recommended by Cl.

Conpl ai nants are an unmarried couple, Jacqueline
VanLoozenoord and M chael Brace, and Ms. VanLoozenoord's three
m nor children. After Conplai nants purchased a nobil e hone
wi thout inform ng the Park nanagers, Respondents brought
evi ction proceedi ngs agai nst them because the nunber of

at the tine Respondents instituted the restriction, they initiated a $15
surcharge on the third person. Respondents had renoved this surcharge prior
to their alleged discrimnatory acts agai nst Conpl ai nants. The renoval was
the result of HUD conciliation efforts on behalf of a Park resident. The HUD
conciliation efforts did not extend to requiring Respondents to elimnate or
nodi fy the three-person occupancy restriction
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occupants in their dwelling exceeded three persons. The
Jefferson County court granted judgnent for Respondents, but
HUD s conciliation efforts resulted in a stay of the eviction
pendi ng the outconme of this proceeding.

HUD presented statistical evidence concerning household
conposi tion through docunents and the testinony of Janes Coil, a
HUD economist. M. Coil testified that as of March 1991, at
| east 71.2% of all U S. households with four or nore persons
cont ai ned one or nore children under 18 years of age.

The Charging Party attenpted to prove that Respondents'
institution of the three-person occupancy limt was
di scrim natory agai nst Conpl ai nants based on their fam i al
status on both disparate treatnent and di sparate inpact

theories. | held that the Charging Party had failed to neet its
burden under either theory. Initially | found that the record
did not establish direct evidence of disparate treatnent.
Regardi ng i ndirect evidence of disparate treatnment, | determ ned
that the Charging Party had i ndeed nmade out a prima facie case.
However, | determned that the QClI study established that the
sewerage system and Park's physical limtations warranted sone

action to limt the population of the Park, and that the
Charging Party had failed to denonstrate that Respondents'
choice of alimt of three persons per unit was pretextual.

did not need to decide whether the Act contenplates a disparate
i npact anal ysis, because the Charging Party's statistics failed
to support a prima facie case of disparate inpact. | also
concluded that even were a prinma facie case of disparate inpact
establ i shed, the Charging Party had failed to denonstrate the
exi stence of practical or affordable alternatives.

Di scussi on
The Statutory Exenption for Occupancy Restrictions
The Charging Party insists for the first tinme that the

second prong of the three-prong shifting burdens anal ysis of
McDonnel | Douglas v. Green, 411 U S. 792 (1973)2 is inapplicable

2Under that anal ysis, the conplainant first has the burden of proving a
prima facie case of discrinination by a preponderance of the evidence.
Second, respondent has the burden of production to "articulate sone
| egiti mate, nondi scrimnatory reason" for its action. Third, conplai nant may
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to this case because Respondents are supposedly claimng an
exenpti on under the Act which they failed to prove. This
purported affirmati ve defense is based upon the exenption for
occupancy restrictions set forth in 42 U.S.C. 8§ 3607 (b)(1),

whi ch provides that "[n]Jothing in this title limts the
applicability of any reasonable |local, State, or Federal
restrictions regarding the maxi num nunber of occupants pernmitted
to occupy a dwelling. Nor does any provisionin this title
regarding famlial status apply with respect to housing for

ol der persons.”

The Charging Party asserts that, rather than requiring
Respondents nerely to articulate a legitimte non-discrimnatory
reason followi ng the establishment of a prina facie case, a
different rule applies when Respondents' defense is the
assertion of the statutory exenption for occupancy restrictions.
According to the Charging Party, in this circunstance the
exenpti on supersedes the MDonnell Douglas analysis and shifts
t he burden of persuasion to the Respondents to prove the
reasonabl eness of the exenption. There are nunerous problens
with this assertion.

First, this contention is neither raised by the previous
pl eadi ngs® nor argued in the Charging Party's Post-hearing

still prevail if he or she is able to prove that respondent's asserted
legitimte reasons are pretextual. Pollitt v. Branmel, 669 F. Supp. 172, 175
(S.D. Chio 1987) (citing MDonnell Douglas, 411 U.S. 792, 802, 804 (1973));
see al so Texas Dep't of Community Affairs v. Burdine, 450 U S. 248, 253
(1981).

%nits Charge of Discrimnation, the Charging Party recogni zed the
possible applicability of the exenption for "ol der persons" also set forth in
42 U.S.C. § 3607 (b)(1). The Charge states, "Respondents have failed to neet
their burden of denmpnstrating that Mowuntain Side Mbile Estates neets the
requi rements of the Housing for O der Persons exenption fromthe famlial
status provisions of the Act." Determ nation of Reasonabl e Cause and Charge
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briefs; second, it is contradicted by the argunents advanced in
the Charging Party's Post-hearing briefs;* third, Respondents did
not rely on this theory in either their pleadings, the evidence

t hey adduced at the hearing, or in their Post-hearing briefs;
fourth, the statute expressly applies only to local, State and
Federal occupancy restrictions;> and fifth, the Charging Party

of Discrimnation (July 24, 1992) ("Charge") 1 34. Nowhere in the Charge or
the Anended Charge is the other exenption nentioned, nor was the case tried
on the theory that it applied. See Charge; Anendnent of Charge (Nov. 3,
1992).

“The McDonnel | Dougl as anal ysi s was unanbi guously enbraced by the Charging
Party. See, e.g., Charging Party's Post-hearing Brief, pp. 42-44; see also
Charging Party's Reply Brief, p. 10.

>The Charging Party relies on the Act, the regul ations, the Departnent's
comments to the regulations, and United States v. Lepore, Fair Housing-Fair
Lending (P-H) ¢ 15,807, 17,260 (M D. Pa. 1991) as support for its statement
that "[o]ccupancy restrictions clearly are exenptions fromthe Act, whether
establ i shed by governments or private owners or managers. " Chargi ng
Party's Menorandum in Support of Mdtion for Partial Reconsideration (Muy 6,
1993) at 8 ("Charging Party's Menorandunt). The plain | anguage of the Act
and regul ati ons, however, distinctly linmts the exenption to governnental
restrictions. See 42 U.S.C. § 3607(b)(1) and 24 C.F.R § 110.10(a)(3). See
generally 2A Norman J. Singer, Sutherland Stat. Const. 8§ 46.01 (4th ed.).

The Lepore court, relying on HUD s coments to its regulations, did

state that "HUD has provided that [42 U.S.C. 8 3607(b)] applied to
nongovernnental authorities." Fair Housing-Fair Lending T 15,807 at 17, 260.
| disagree with this conclusion. The comrents do not posit that the
statutory exenption applies to private occupancy restrictions. Rather, they
nerely state that the Act does not preclude certain private restrictions.
The coments are as foll ows:

While the statutory provision providing exenptions to
the Fair Housing Act states that nothing in the | aw
limts the applicability of any reasonabl e Federa
restrictions regardi ng the maxi mum nunber of
occupants, there is no support in the statute or its
| egi sl ative history which indicates any intent on the
part of Congress to provide for the devel opnent of a
nati onal occupancy code. . . . On the other hand,
there is no basis to conclude that Congress intended
that an owner or manager of dwellings would be unabl e
in any way to restrict the nunber of occupants who
could reside in a dwelling. Thus, the Departnent
bel i eves that in appropriate circunstances, owners
and managers may devel op and i npl enent reasonabl e
occupancy requi renents based on factors such as the
nunber and size of sl eeping areas or bedroons and the
overall size of the dwelling unit. |In this regard
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m sapprehends the nature of a statutory exenption. Because it
is an affirmati ve defense, the claimthat an exenption applies
is analytically contingent upon and posterior to the Charging
Party's successful denonstration of discrimnation. In

addi tion, substituting an affirmative defense for the second
prong of the MDonnell Douglas analysis would inproperly shift
the Charging Party's burden of persuasion to the Respondents.
Accordingly, | reject the assertion that Respondents failed to
neet their supposed burden under 42 U . S.C. § 3607 (b)(1).

D sparate I npact Anal ysis

The Charging Party di sputes ny determ nation that, based on
the facts of this case, nationwi de statistics are inadequate to
denmonstrate a prima facie case of disparate inpact on famlies
with children under 18 years of age. |In addition, the Charging
Party reasserts that the testinony of M. Coil was sufficient to
establish that these nationw de statistics are typical of the
area in which the Park is | ocated.

The Charging Party cites Dothard v. Rawl i nson, 433 U.S.
321, 330 (1977), for the proposition that nationw de statistics
may be relied upon if there is "no reason to suppose” that
regional statistics do not "differ markedl y" from national
figures. Dothard concerned the disparate inpact of height and
wei ght requirenments on wonen seeki ng enpl oynent as prison guards
in the Al abama penitentiary system The Suprenme Court opined
that "reliance on general popul ati on denographi c data was not
m spl aced where there was no reason to suppose that physica
hei ght and wei ght characteristics of Al abama nen and wonen
differ markedly fromthose of the national population.” 1d.
This case presents a markedly different conparison. Unlike
statistics conparing physical characteristics, the conposition
of households in the United States may vary dependi ng on any
nunber of denographic or soci oeconom c factors. Nationw de
statistics are an amal gam of all of these factors. Rather than
there being "no reason to suppose"” that the area around Col den,

it nmust be noted that, in connection with a conpl aint
al | egi ng discrimnation on the basis of famlial
status, the Department will carefully exam ne any
such nongovernnmental restriction to determ ne whether
it operates unreasonably to limt or exclude famlies
with children.

24 C.F.R Ch. 1, Subch. A App. | at 879 (enphases added).
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Col orado, does not statistically differ in the proportion of
famlies with children under 18 fromthe rest of the United
States, | see no reason to suppose that it would be the sane.
For exanple, it my well be that, due to depressed econonic

ci rcunstances, in sonme areas a higher percentage of adult
children live with their parents than are reflected in the

nati onwi de statistics. On the other hand, in comunities with
| arge popul ati ons of university students or young worKking
adults, there may be a higher incidence of congregate housing
arrangenents. M. Coil assunes that because the nationw de and
| ocal percentage of famly households with four or nore persons
is simlar, the sane relationship exists between the nati onw de
and | ocal percentage of households with m nor children. Based
on this record, such an assunption is unsupported and
specul ati ve.

The Charging Party, citing United States v. Badgett, 976
F.2d 1176 (8th Cr. 1992) and United States v. Lepore, Fair
Housi ng-Fair Lending (P-H) ¢ 15,807, 17,260 (MD. Pa. 1991),°
al so contends that a prina facie case of disparate inpact is
establ i shed solely by the fact that Conpl ai nants, because they
are a famly of five, were adversely affected by the three
persons per unit occupancy restriction. The |ogical extension
of that argument is that proof of any occupancy restriction
woul d establish a prima facie case nerely because it excludes
every group larger than the nunerical limtation on group size
i nposed by the restriction. Indeed, HUD contends that any
occupancy limt is presuned to be "unfair” as it inpacts
di sparately on famlies with mnor children. Charging Party's
Menorandum pp. 16-17. This contention flies in the face of the
occupancy limts that are permtted by the Act and the
regul ations. There is no suggestion in the Charging Party's
pl eadi ngs that the Act or the Regul ations are unl awf ul
Accordingly, | reject HUD s bl anket assertion that the nere
exi stence of an occupancy limtation wthout further proof of
its disparate effect would in all cases establish a prinma facie
case of discrimnation against famlies with mnor children.

®The Charging Party also relies on the Initial Decision in Secretary v.
Ri verbend C ub Apartnents, HUDALJ 04-89-0676-1 (Cct. 15, 1991). This
deci si on was superseded by an Initial Decision and Consent Order dated
Novenber 14, 1991. Because the Initial Decision was superseded, the Charging
Party's reliance on its text is nisplaced.
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Even were | to conclude that a disparate inpact analysis
should apply in this case, and that the Charging Party
established a prima facie case of disparate inpact, for the
reasons stated in the Initial Decision, Respondents have
denonstrated that their three persons per unit occupancy
restriction serves their legitimte business goals and is not a
nmere insubstantial justification. Wrds Cove Packing Co., Inc.
v. Antonio, 490 U S. 642, 658-59 (1989). 1In this regard the
practice need not be essential or indispensable.’ Despite the
Charging Party's assertions to the contrary, it, not
Respondents, has the burden of persuasion to denonstrate the
exi stence of alternative nmethods which would satisfy
Respondents' legitimate business interests while | essening the
inmpact on famlies with children. 1d. at 660-61; Al benmarle
Paper Co. v. Moody, 422 U S. 405, 425 (1975). The Charging
Party has yet to denonstrate the existence of any such
al ternatives.

O her Contentions

The Charging Party has made nunerous argunments which
di spute nmy conclusion that it did not denonstrate pretext for
Respondent s’ three-person occupancy restriction. These
argunments, for the nost part, were either previously raised by
the Charging Party and addressed in the Initial Decision, or
coul d have been raised previously.® After having both

The Chargi ng party recogni zes the applicability of Wards Cove only to the
extent it supports its position concerning the use of nationw de statistics
to prove a prima facie case of disparate inpact. See Charging Party's
Mermorandum p. 25. The Charging Party ignores a crucial portion of the Wards
Cove holding that a prima facie case of disparate inpact is rebutted by a
denonstration of the existence of a substantial business justification.

Rat her, the Charging Party chooses to rely on the "busi ness necessity"
formul ati on set forth in Betsey v. Turtle Creek Associates, 736 F.2d 983 (4th
Cir. 1984), and Resident Advisory Board v. Rizzo, 564 F.2d 126 (3rd Cir.
1977), cert. denied, 435 U. S. 908 (1978). The Charging Party has supplied no
reason for continued reliance on a test which has been substantially

reforrmul ated by the United States Suprene Court.

8 he Charging Party's Menorandum i ncorrectly characterizes the Initial
Decision in two respects. First, the Charging Party states that the Initial
Decision incorrectly found that "there was no evidence that the |ease
containing [the adults only | anguage] was not distributed to new tenants [as
of March of 1989]." Charging Party's Menorandum p. 20 n.8. |In fact, the
Deci sion states that "new tenants were and continue to be notified that the
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reconsi dered and consi dered the Charging Party's argunents, |
find no basis for reversing the Initial Decision and O der.

CONCLUSI ON AND CRDER
Accordingly, it is

ORDERED, that the Charging Party's request for relief is
deni ed.

WLLIAM C. CREGAR
Adm ni strative Law Judge
Dated: June 18, 1993

Park is no longer an “adults only' Park. Tr. 1, pp. 241, 248-49." Initial
Decision at 5, Finding 16 (enphasis added). New tenants were notified of the
Park's altered status "either through [the] letter . . . or through policy
conmuni cation with residents." Tr. 1, p. 249. Second, the Charging Party's
assertion that | canme to the "apparent” conclusion that the Park was "densely
popul ated,"” is incorrect. See Charging Party's Menorandum pp. 13, 34.

Rat her, the Initial Decision recognizes that the Park is dense because its
homes are close together and there is linmted space for roads and anenities.
Mor eover, the Decision explicitly notes that at the time of the QCl study,
341 individuals lived in the Park's

229 spaces. Initial Decision, pp. 3, 4, 22.

Finally, the Charging Party states that there is no support in the
record for the conclusion that the Park is located in a resort area. Wile
one may qui bble over the definition of "resort area," | note that the record
i ncl udes a Col orado map which establishes that Golden lies within easy
driving di stance of nunerous vacation spots and tourist attractions. See
Charging Party's Post-hearing Brief, Appendix 2.
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