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DRAFT  -  SAMPLE RESTRICTIVE COVENANT for 

FLOODPLAINS and WETLANDS
WHEN RECORDED RETURN TO:

[NAME]


[ADDRESS]

DECLARATION OF RESTRICTIVE COVENANT

This Declaration of Restrictive Covenant (“Declaration”) is executed as of this

____ day of __________, 20__ (the “Effective Date”), by [Property Owner] (“Owner”).

RECITALS

A.  ___________ is the owner of that certain parcel of land located in the County of ______, State of __________(the “State”), which is more fully described on Exhibit A hereto (the “Property”).

B.  [That portion of the Property which is described and/or depicted on Exhibit B hereto is located within a [100][500] year Floodplain (said portion of the Property hereinafter referred to as the “Floodplain”).] 
AND/OR
[That portion of the Property which is described and/or depicted on Exhibit B [or C] hereto contains wetlands as defined at 24 CFR 55.2(b)(11)[describe whether depicted on a map or determined through other information] (said portion of the Property hereinafter referred to as the “Wetlands”).]
C.  In connection with [the financing of the Property through a loan from __________ insured by the United States Department of Housing and Urban Development (“HUD”)], Owner has agreed to establish certain restrictions with respect to the use of the [Floodplain] [and] [Wetlands] that are intended to run with the land as more fully set forth herein.
D. The purpose of this Declaration is to provide for permanent preservation of the [Floodplain] [and] [Wetlands], as set forth herein.
NOW THEREFORE, in consideration of the foregoing premises, the making, receiving and insuring of the loan, and other good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged [Revise as necessary if standard language is different in your state and/or if HUD provides other assistance rather than loan or mortgage insurance], Owner declares as follows:

1. Use Restrictive Covenant.

(a)  From and after the Effective Date, (i) no new structure, paving, or other improvements shall be constructed on, and no new modifications or landscaping activities (except for minor grubbing, clearing of debris, pruning, sodding or seeding, or other similar activities) shall be carried out within the [Floodplain] [and] [Wetlands]; and (ii) the use of the [Floodplain] [and] [Wetlands] shall be limited solely to passive open or green space.
[In addition to the above, for Property containing Wetlands use also the following:]
[In addition, from and after the Effective Date, (i) no new construction activities, including draining, dredging, channelizing, filling, diking, impounding, flooding, releasing wastes, and related activities that impact the Wetlands shall be performed; and (ii) no exotic species shall be introduced into the Wetlands, except biological controls preapproved in writing by the Army Corps of Engineers local office or the State environmental office.  Provided, that the following are expressly permitted:  (i) cumulatively very small impacts associated with hunting (excluding planting or burning), fishing, and similar recreational or educational activities, consistent with the continuing natural condition of the Property; and (ii) restoration or mitigation required under law.]
(b) This Declaration and the covenants set forth herein restricting the use and occupancy of the [Floodplain] [and] [Wetlands] (i) shall be and are covenants running with, touching, and encumbering the Property, binding upon the Owner and all successors in interest or title, transferees, vendees, lessees, mortgagees, and assigns who are owners and/or users of the Property, and (ii) are not merely personal covenants of the Owner.
(c) Any and all requirements of the laws of the State to be satisfied in order for the provisions of this Declaration to constitute deed restrictions and covenants running with the land shall be deemed to be satisfied in full, and any requirements or privileges of estate are intended to be satisfied, or in the alternate, an equitable servitude has been created to insure that these restrictions run with the land.  Each and every contract, deed, or other instrument hereafter executed conveying the Property or portion thereof (excluding instruments granting security interests) shall expressly provide that such conveyance is subject to this Declaration, provided, however, that the covenants contained herein shall survive and be effective regardless of whether such contract, deed or other instrument hereafter executed conveying the Property or portion thereof provides that such conveyance is subject to this Declaration.

2. Enforcement.  In the event of a breach or threatened breach of this Declaration, any party adversely affected by such breach, the county or municipality where the Property is located, the State, or the United States of America shall be entitled to institute proceedings at law or in equity for relief from the consequences of said breach including seeking injunctive relief to prevent a violation thereof.  The prevailing party in any such action shall be awarded its costs and expenses, including reasonable attorneys’ fees, which shall be deemed to have accrued on the commencement of such action and shall be awarded whether or not such action is prosecuted to judgment.

3. Superiority. The charges and burdens of this Declaration are, and shall at all times be, prior and therefore superior to the lien or charge of any mortgage or deed of trust hereafter made affecting the Property or any part thereof, including any improvements now or hereafter placed thereon, and notwithstanding a foreclosure or other voluntary or involuntary transfer of title pursuant to such instrument, shall remain in full force and effect, but are subordinate to the security interests of record on the Effective Date. Provided, however, that a breach of any of the restrictions hereof shall not defeat or render invalid the lien or charge of any mortgage or deed of trust.  The charges and burdens of this Declaration are not intended to either create a lien upon the Property, or grant any right of foreclosure, to any person or party.
4. Release.  Any person or entity having or acquiring fee or leasehold title to the Property or any portion thereof shall be required to comply with this Declaration only during the period such person or entity is the fee or leasehold owner of the Property, and thereafter shall be released therefrom, except that such person or entity shall continue to be liable for, and shall not be released from liability for, obligations, liabilities or responsibilities that accrue or accrued during said period of ownership. Although persons or entities may be released under this paragraph, the restrictions of this Declaration shall continue to be restrictions upon the Property, running with the land, and shall inure to the benefit of, and be binding upon, their successors and assigns in title or interest.

5. Notices.  All notices provided for herein may be delivered in person, sent by Federal Express or other overnight courier service, mailed in the United States mail postage prepaid, or sent by electronic or facsimile transmission, and, regardless of the method of delivery used, shall be considered delivered upon the actual receipt or refusal of receipt thereof.  The name, address and other information to be used in connection with such correspondence and notices to Owner shall be the then-current owner’s name and address information maintained in the official real property tax records with respect to the Property.
6. Miscellaneous.

(a)  Headings. The headings in this Declaration are for convenience only and do not in any way limit or affect the terms and provisions hereof.

(b)  Unenforceability.  If any provision of this Declaration is held to be invalid, illegal or unenforceable in any respect, such invalidity, illegality or unenforceability shall not affect the remainder of such provision or any other provisions hereof.

(c)  Gender. Wherever appropriate in this Declaration, the singular shall be deemed to refer to the plural and the plural to the singular, and pronouns of certain genders shall be deemed to include either or both of the other genders.

(d) Governing Law. This Declaration shall be construed and enforced in accordance with the laws of the State.
(e) [omit if covenant for Wetlands only] Remapping of Floodplain.  In the event that a final Flood Insurance Rate Map or a Letter of Map Amendment issued by the U.S. Federal Emergency Management Agency (or successor federal agency having responsibility therefor) after the date of this Declaration revises the boundaries of the Floodplain with the effect of reducing the extent of the Property that is within the floodplain, the Use Restrictive Covenant in the Declaration shall apply within the revised boundaries of the Floodplain from and after the effective date of the revised Flood Insurance Rate Map or Letter of Map Amendment; provided, that Owner and its successors may not deposit fill within the Floodplain nor obtain a Letter of Map Revision based upon such fill, and any such Letter of Map Revision based on fill shall not alter the applicability of the Use Restrictive Covenant to the Floodplain as delineated prior to such Letter of Map Revision.
(f) Amendments.  This Declaration may be amended or canceled only by written instrument executed by HUD and the then-current owner of the Property.

(g) No General Public Access.  This Declaration does not establish any rights of access in favor of the general public for any purposes whatsoever.
(h) Entire Agreement. This Declaration constitutes the entire agreement of Owner with respect to the subject matter hereof and supersedes all prior negotiations or discussions, whether oral or written, with respect thereto.
IN WITNESS WHEREOF, the undersigned has caused this Agreement to be signed by its duly authorized representatives, as of the day and year first above written.

OWNER
________________________________
By:__________________________________

Printed Name:________________________

Title:________________________________
STATE OF_____________________)
)ss.

COUNTY OF___________________)
On this
day of 
, 20___, before me, a notary public, personally

appeared
, the
 of the


[the
of
], a 
, named in the

foregoing instrument and acknowledged said instrument on behalf of the


.
Notary Public
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