
[Sample language: Please copy sample language to your own business or entity organization stationery]
	Sample Format for Deposit Account Control Agreement (DACA)
	U.S. Department of Housing and Urban Development
Office of Residential 
Care Facilities
	


This document is not a required form, but merely a suggested format for presenting the required provisions of an agreement between a debtor, a secured party and a bank as to the disposition of funds in a deposit account.  It is permissible to use the depository bank’s form, or another third party’s form, of DACA, so long as such form complies with HUD Program Obligations, as well as all applicable laws and governmental healthcare insurance program rules.  The information for which this sample format would provide the lender’s analysis and recommendations to HUD has been approved by the Office of Management and Budget under the Paperwork Reduction Act of 1995 and has been assigned OMB control number 2502-0605.
____________________________________________________________________________

DEPOSIT ACCOUNT CONTROL AGREEMENT

This Deposit Account Control Agreement (“Agreement”) is made and entered into as of ____________, 20__, among __________________________, (“Company”); ______________________________, (“Lender”); and _________________________________, N.A. (“Bank”) with respect to the following:  


A.
Pursuant to that certain Operator Security Agreement dated __________, 20__, by and between Company and Lender (the “Security Agreement”), Company has agreed to provide certain collateral, including, without limitation, the Deposit Account (as defined herein), to Lender to secure the Obligations (as defined in the Security Agreement).  The Security Agreement has been executed in connection with a certain mortgage loan (the “Mortgage Loan”) being made by Lender to __________________, (“Landlord”), which Mortgage Loan is being insured by the U.S. Department of  Housing and Urban Development (“HUD”) pursuant to Section _______ of the National Housing Act.  

B.
Company has established the following deposit account with Bank (whether one or more, individually and collectively, the “Deposit Account”): 

	Name in Which Account is Maintained 
	Branch in which Account is Maintained / Routing Number
	Account Number 

	_______________
______________ 

 
	 _____________________, ___________ Branch


	 _________


           C.         The parties hereto desire to enter into this Agreement in order to set forth their respective rights and obligations with respect to the Deposit Account and all funds on deposit therein from time to time and to perfect Lender’s security interest in the Deposit Account. 

NOW, THEREFORE, in consideration of the foregoing premises and the mutual covenants and agreements hereinafter set forth, the receipt and sufficiency of which are hereby acknowledged the parties agree as follows: 

1. Effectiveness.  This Agreement shall take effect immediately upon its execution by all parties hereto and shall supersede any deposit account control agreement or similar agreement in effect with respect to any Deposit Account.

2. Security Interest: Agency.  As collateral security for Company’s obligations to Lender under the Security Agreement and the other loan documents described therein, Company hereby grants to Lender a present and continuing security interest in (a) the Deposit Account, (b) all contract rights, claims and privileges in respect of the Deposit Account, and (c) all cash, checks, money orders and other items of value of Company now or hereafter paid, deposited, credited or held (whether for collection, provisionally or otherwise) to or in the Deposit Account or otherwise in the possession or under the control of, or in transit to, Bank or any agent, bailee or custodian thereof for deposit in or credit to the Deposit Account and all proceeds of the foregoing (collectively, “Receipts”). Bank acknowledges the security interests of Lender in the Deposit Account and Receipts and that this Agreement constitutes notice of such security interests and Bank further acknowledges and agrees that it does not and shall not object to or contest Lender’s security interests in such collateral.
3. Control of Deposit Account.  
(a) 
Company and Bank acknowledge and agree that Lender has control (as defined in Section 9-104 of the Uniform Commercial Code) of the Deposit Account.
  Bank will not permit the withdrawal or other disposition of any funds in the Deposit Account except as expressly provided in this Agreement.

(b)
Until such time as Lender delivers a Notice of Exclusive Control (in form substantially the same as attached hereto as Exhibit A and incorporated herein by this reference) to Bank, Bank shall comply with instructions directing the withdrawal, payment, transfer or other disposition of funds in the Deposit Account (“Disposition Instructions”) originated by Company which Company is entitled to give concerning the Deposit Account.  Nothing in the foregoing shall, or shall be construed to, limit, impair, or otherwise adversely affect any of Lender’s rights or remedies under the Security Agreement.  A "Notice of Exclusive Control" is a written notice from Lender to Bank that Lender is thereby exercising exclusive control over the Deposit Account and the funds therein; for an example, see Sample Exhibit A.  Lender may, at any time at which there exists an "Event of Default" (as defined in the Security Agreement) under the Security Agreement, deliver to Bank a Notice of Exclusive Control.

(c)
Within a reasonable time after Bank receives a Notice of Exclusive Control in accordance with this Section 2, but in all events no later than three (3) business days after such receipt, and until the Lender has rescinded or withdrawn such Notice of Exclusive Control: (i) Bank will comply solely with instructions originated by Lender with respect to the Deposit Account and any and all funds therein, including, without limitation, any withdrawals from the Deposit Account or any other disposition thereof, without further consent by Company and (ii) Bank will cease, without further consent of Company, complying with instructions concerning the Deposit Account or funds on deposit therein originated by Company or the representatives of Company.  Without in any way limiting the foregoing, in the event of any dispute between FHA Lender and Company (including, but not limited to, as to whether an Event of Default exists), Bank shall, in all circumstances after a Notice of Exclusive Control has been given, follow the directions of the FHA Lender and shall not follow the directions of the Company.
(d)
If FHA Lender believes a default exists, FHA Lender is entitled to give a Notice of Exclusive Control and Bank is obligated to follow the directions of FHA Lender in respect of the Deposit Account, without any right or duty to inquire as to whether a default in fact exists under the Security Agreement. If it is later concluded that no default existed at the time the Notice of Exclusive Control was given, Company will have as its sole remedy against FHA Lender a claim only for any actual damages caused by the giving of such Notice of Exclusive Control, subject to the limitations set forth in the Security Agreement.

(e)
The Deposit Account will use Company's taxpayer identification number.

4. Fees.  Company shall be responsible only for those usual and customary service charges, transfer fees, and account maintenance fees (collectively, “Fees”) of Bank in connection with the Deposit Account that would otherwise exist in the absence of this Agreement.  Lender shall not have any responsibility or liability for the payment of any Fees.  
5. Representations and Warranties.  The Bank represents and warrants to the Lender that the Bank (i) is an organization engaged in the business of banking, (ii) maintains the Deposit Account as a demand deposit account(s) in the ordinary course of the Bank’s business and (iii) has not entered into any currently effective agreement with any person under which the Bank may be obligated to comply with Disposition Instructions originated by a person other than the Company or the Lender.  The Bank will not enter into any agreement with any person under which the Bank may be obligated to comply with Disposition Instructions originated by a person other than the Company or the Lender.
6. Setoff.  Except for Fees of Bank payable pursuant to Section 3 hereof, Bank hereby agrees that Bank will not exercise or claim any right of setoff or security interest or banker’s lien against the Deposit Account or any Receipts on deposit therein, and Bank hereby further waives any such right or lien that it may have against any Receipts deposited in the Deposit Account.

7. Limits of Bank’s Liability.



(a)
Bank will not be liable to Company (debtor) for any expense, claim, loss, damage or cost (“Damages”) arising out of or relating to its performance under this Agreement other than those Damages which result directly from Bank’s acts or omissions constituting gross negligence or willful misconduct.



(b)
Notwithstanding any of the other provisions in this Agreement, in the event of the commencement of a case pursuant to Title 11, United States Code, filed by or against Company, or in the event of the commencement of any similar case under then applicable federal or state law providing for the relief of debtors or the protection of creditors by or against Company, Bank may act as Bank deems necessary to comply with all applicable provisions of governing statutes and shall not be in violation of this Agreement as a result.



(c)
Bank shall be permitted to comply with any writ, levy order or other similar judicial or regulatory order or process concerning the Deposit Account and shall not be in violation of this Agreement for so doing.

8. Indemnity.


(a)
Company will indemnify Bank, its officers, directors, employees, and agents against claims, liabilities, damages, and expenses arising out of this Agreement or the Deposit Account including reasonable attorneys’ fees and disbursements and the reasonable estimate of the allocated costs and expenses of in-house legal counsel and staff), except to the extent such claims, liabilities, or expenses are caused by Bank’s gross negligence or willful misconduct.

(b) 
Lender will indemnify Bank, its officers, directors, employees, and agents against claims, liabilities, damages, and expenses (including reasonable attorneys’ fees and disbursements), arising in any manner directly out of this Agreement and Bank’s obligations hereunder, except to the extent the claims, liabilities, damages, or expenses are caused by Bank’s gross negligence or willful misconduct; provided, however, that notwithstanding anything set forth in this Section 7, or otherwise in this Agreement, to the contrary, HUD shall not be subject to or obligated in any manner under any indemnification obligations in this Agreement in the event HUD becomes a successor of Lender hereunder.

9. Termination.  This Agreement may be terminated by Company only upon delivery to Bank of a written notification jointly executed by Company and Lender.  This Agreement may be terminated by Lender at any time, upon its delivery of written notice to Company and Bank.  This Agreement may be terminated by Bank at any time on not less than 30 days’ prior written notice delivered to Company and Lender.  Upon delivery or receipt of such notice of termination by Bank, Bank will immediately transmit to such deposit account as Lender may direct all funds, if any, then on deposit in the Deposit Account.  Notwithstanding the foregoing, this Agreement shall terminate automatically upon payment in full of the Mortgage Loan.
10. Notices.  Any notice or document required or permitted to be delivered hereunder shall be in writing and shall be effective upon (i) delivery, if personally delivered or sent by overnight courier, or (ii) three business days after mailing, if mailed.  All notices shall be personally delivered, delivered by overnight courier or sent by United States Mail, postage prepaid, Certified or Registered Mail, addressed to the parties hereto at the respective addresses set forth on the signature pages, or at such other address as they have theretofore specified by written notice delivered in accordance herewith.  Any party hereto, at any time, by written notice given to the other in accordance with this Section, may designate a different address to which such communications shall thereafter be directed.

11. Deposit Account Information.  If the Lender so requests, the Bank will provide to the Lender, whether by Internet access, to the extent that the Bank has the operational ability to do so, or otherwise, a copy of each periodic account statement relating to the Deposit Account ordinarily furnished by the Bank to the Company.  The Bank’s liability for failing to provide the account statement will not exceed the Bank’s cost of providing the statement.  The Company authorizes the Bank to provide to the Lender, whether by internet access or otherwise, any other information concerning the Deposit Account that the Bank may agree to provide to the Lender at the Lender’s request.
12. Miscellaneous.



(a)
This Agreement shall be binding on and shall inure to the benefit of the parties and their respective successors and assigns, but neither Company nor Bank shall be entitled to assign or delegate any of its rights and/or duties under this Agreement without mutual agreement of all of the parties. 



(b)
Lender may assign its rights and/or duties under this Agreement by written notice to Bank and Company and such assignment shall be effective as to Company and Bank upon written notice to same.



(c)
This Agreement may be executed in any number of several counterparts, each of which shall be deemed an original but all of which together shall constitute one and the same instrument.  A signature delivered by facsimile transmission or other electronic means shall be deemed the equivalent of an original signature for all purposes.



(d)
This Agreement shall be governed by the laws of the State of _____________. 



(e)
This Agreement may be amended only by a written instrument executed by Lender, Bank, and Company acting by their respective duly authorized representatives.



(f)
Company acknowledges that the agreements made by it and the authorizations granted by it in this Agreement are irrevocable and that the authorizations granted in this Agreement are powers coupled with an interest.

[SIGNATURES ON FOLLOWING PAGES]

In Witness Whereof, the parties hereto have executed this Agreement by their duly authorized officers as of the day and year first above written.

	_____________________________________

("Company")
	
	

	
	
	

	By: 


Name: 


Title: 


	
	Address for notices:

__________________________

__________________________



	
	
	

	("Lender")
	
	

	
	
	

	By: 


Name: 


Title: 


	
	Address for notices:

__________________________

__________________________



	
	
	

	_____________________________________

("Bank")
	
	

	
	
	

	By: 


Name: 


Title: 


	
	Address for notices:

__________________________

__________________________




Sample Exhibit A
NOTICE OF EXCLUSIVE CONTROL

[Letterhead of Lender]

[Date]

Depository Bank

Title/Office

Address


Re:
Deposit Account Number(s):______________________________________



Notice of Exclusive Control

Ladies and Gentlemen:


Reference is made to the Deposit Account Control Agreement dated as of _______, 20__ (the “Agreement”) by and among ________________________ (the “Company”), _______________ (as “Lender”) and ______________________ (“Bank”) regarding the above-described deposit account(s) (whether one or more, individually and collectively, the “Deposit Account(s)”).  A copy of the Agreement is attached hereto.


In accordance with this Agreement, we hereby give you notice of our exercise of exclusive control over the Deposit Account, and we hereby instruct you to transfer collected and available funds to our account as follows:

Bank Name:      __________________________________________


Address:            __________________________________________


ABA Routing:    __________________________________________


Account No.:    ___________________________________________


Reference:        ____________________________________________

Very truly yours,

Name of FHA Lender

as Lender
By: ____________________________

Name: _________________________

Title:   ___________________________
� Pursuant to and in accordance with Section 9-104 of the Uniform Commercial Code, “control” by a secured party of a deposit account is effectuated, among other things, where the debtor, the secured party, and the bank with which the deposit account is maintained have agreed in an authenticated record that the bank will comply with instructions originated by the secured party directing disposition of the funds in the deposit account without further consent by the debtor, even if the debtor retains the right to direct the disposition of funds from the deposit account.
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