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232 TPA Legal Punchlist for Preliminary Submissions

Effective December 20, 2012

Note: Parts I through IV of this punchlist are to be used in accordance with and as appropriate for applicable transactions. A comprehensive transaction narrative must describe all proposed transfers, including any Full Transfer of Physical Assets, or Change in Borrower (Part I); Change in Master Tenant (Part II); Change in Operator (Part III); and/or Change in Management Agent (Part IV).
PART I: Full TPA (Borrower)

	Checklist No. & Document
	Activity

	1.

TPA Application

(Form HUD-92266)
	Review Items:

     
Ensure compliance with Form HUD-92266, “Application for Transfer of Physical Assets”.*
     
If applicable, confirm that the Lender has consented to the transaction, as evidenced by the Lender’s execution of the application:

     
If the Purchaser is assuming the existing mortgage and note, the Lender must consent to the transaction.

     
If the Purchaser is taking the Project “subject to” the mortgage and note, the Lender must consent to the transaction under any of the following circumstances:

· The transfer involves the creation of a lien against the Project, including any new secondary financing;

· The transfer involves conversion to a condominium or cooperative form of ownership, unless an acceptable indemnity agreement is otherwise approved by HUD;

· The mortgage has not been finally endorsed for insurance; and/or

· The transfer involves a land contract or a long-term lease with an option to purchase.

     
If the transfer involves the creation of a lien against the Project, Lender consent is provided in the section entitled “Mortgagee’s Consent to the Creation of a Lien Against the Project”, and the Project name and number are accurately described therein.

     
If Lender consent is not provided and is not required under the above criteria, confirm that sufficient justification is described in the section entitled “Mortgagee’s Statement”. Additionally, ensure that copies of all requests for consent and/or responses from the Lender are attached to the application.
     
Confirm the following critical items:

     
The application is executed by the Purchaser and the Seller.

     
The application is consistent with the Purchaser’s Transaction Narrative.

*Note: The TPA Application is submitted for legal review for reference purposes only. All determinations of acceptability, including the calculation and imposition of TPA fees, are solely determinations of the program office.


	
	Comments:



	2.

Purchaser’s Transaction Narrative
	Review Items:

     
Confirm the following critical items:*

     
The narrative provides sufficient explanation of the transaction, including but not limited to any changes in the Borrower, Operator, Management Agent and/or Master Tenant, any additions or modifications to AR or secondary financing, and any additions or modifications to a master lease.

     
The narrative describes the organization and structure of the Purchaser/New Borrower (or other applicable entity), including an organizational chart that describes percentages of ownership.
     
The narrative discloses all identities of interest of the parties, and any consideration that will pass from the Purchaser to the Seller.

     
The narrative discusses transaction-related changes to the license and/or provider agreements of the Project, and the anticipated timeframe for transferring such license and provider agreements to the Purchaser and/or New Operator.

     
The narrative identifies all deposit accounts of the Purchaser and the anticipated flow of accounts receivable of the Project.

     
The narrative describes in full detail all financial consideration flowing to the Project and HUD as a result of the transfer.

     
The narrative details all funds allocated to project operations as well as funds designated for use in correcting the physical needs of the Project.

     
The narrative is executed by an authorized representative of the Purchaser.

*Note: There is no HUD-required form of Purchaser’s Transaction Narrative and it is submitted for legal review for reference purposes only. All determinations of acceptability, including requests to amend and/or supplement the narrative, are solely determinations of the program office.


	
	Comments:



	3.

Purchase and Sale Agreement
	Review Items:

     
Confirm the following critical items:*
     
Parties to the agreement are properly identified, and consistent with the Purchaser’s Transaction Narrative.

     
The agreement is current and will not expire prior to final TPA approval.

     
The agreement recites sufficient consideration under state and local law.

     
The agreement includes a provision that it represents the entire agreement between the parties and that no other consideration has been or will be transferred from the Purchaser to the Seller or any other party involved in the transaction.

     
The agreement includes the HUD-required provision(s) of HUD Handbook 4350.1, REV-1, Chapter 13, Appendix G, as applicable.

     
The agreement is properly executed and is legally sufficient under state and local law.

     
The agreement incorporates an accurate legal description and description of all personalty of the Project, consistent with the Survey and the Title Policy provided at final endorsement.

*Note: There is no HUD-required form of Purchase and Sale Agreement.


	
	Comments:



	4.

Organizational Documents of Purchaser/New Borrower
	Review Items:

     
Confirm the exact legal name of the Purchaser and ensure consistency with the TPA documents.

     
Confirm that the Purchaser’s entity type and structure are acceptable for borrowers under the applicable statute and regulations.

     
Confirm that the HUD-required provisions are incorporated into either the formation or governing documents. The organizational documents must provide that the Purchaser will be in existence at least as long as the term of the insured loan, and must include certain provisions required by HUD, including without limitation provisions that indicate that the HUD Regulatory Agreement takes precedence in the event of any conflict with the organizational documents; that the Purchaser is authorized to enter into the transaction; and that the Purchaser is a single-purpose, single-asset entity. Model language relating to the HUD-required provisions is set forth below:
· If any of the provisions of the organizational documents conflict with the terms of the Note (the “Note”) insured by the U.S. Department of Housing and Urban Development (“HUD”), the [Mortgage/Deed of Trust/Security Deed], the Security Agreement, or the Regulatory Agreement from [the Borrower] in favor of HUD (the “Regulatory Agreement”) (collectively, the “HUD Loan Documents”), the provisions of the HUD Loan Documents shall control.
· So long as HUD is the insurer or holder of the Note, no provision required by HUD to be inserted into the organizational documents may be amended without HUD’s prior written approval.

· None of the following will have any force or effect without the prior written consent of HUD:
· Any amendment that modifies the term of [the Borrower’s] existence;
· Any amendment that triggers application of the HUD previous participation certification requirements (as set forth in Form HUD‑2530, Previous Participation Certification, or 24 C.F.R. § 200.210, et seq.);
· Any amendment that in any way affects the HUD Loan Documents;
· Any amendment that would authorize any member, partner, owner, officer or director, other than the one previously authorized by HUD, to bind [the Borrower] for all matters concerning the Project which require HUD's consent or approval;
· A change that is subject to the Transfer of Physical Asset requirements of HUD contained in Chapter 13 of HUD Handbook 4350.1, REV-1, or that requires a vote of those who control [the Borrower]; or

· Any change in a guarantor of any obligation to HUD (including those obligations arising from violations of the Regulatory Agreement).
· [The Borrower] is authorized to execute the Note and each of the other HUD Loan Documents in order to secure a loan to be insured by HUD, and any other documents required by HUD in connection with the HUD-insured loan.
· Any incoming member, partner and/or owner of [the Borrower] must as a condition of receiving an interest in [the Borrower] agree to be bound by the HUD Loan Documents and all other documents required in connection with the HUD-insured loan to the same extent and on the same terms as the other members, partners and/or owners.

· Notwithstanding any other provisions, upon any dissolution, no title or right to possession and control of the Project, and no right to collect the rents from the Project, shall pass to any person or entity that is not bound by the Regulatory Agreement in a manner satisfactory to HUD.
· Each member, manager, partner, officer and/or director of [the Borrower] and any assignee of a member, manager, partner, officer and/or director of [the Borrower] are liable in their individual capacities to HUD for:
· Funds or property of the Project coming into their possession, which by the provisions of the Regulatory Agreement, that person or entity is not entitled to retain;
· Their own acts and deeds, or the acts and deeds of others which they have authorized, in violation of the provisions of the Regulatory Agreement;

· The acts and deeds of affiliates, as defined in the Regulatory Agreement, which that person or entity has authorized in violation of the provisions of the Regulatory Agreement; or

· As otherwise provided by law.

· [The Borrower] shall not voluntarily be dissolved or converted to another form of entity without the prior written approval of HUD.
· [The Borrower] has designated [insert name] as its official representative for all matters concerning the Project that require HUD consent or approval. The signature of this representative will bind [the Borrower] in all such matters. [The Borrower] may from time to time appoint a new representative to perform this function, but within three (3) business days of doing so, will provide HUD with written notification of the name, address, and telephone number of such new representative. When a person other than the person identified above has full or partial authority with respect to management of the Project, [the Borrower] will promptly provide HUD with the name of that person and the nature of that person’s management authority.
· Unless otherwise approved in writing by HUD, [the Borrower’s] business and purpose shall consist solely of the acquisition, ownership, operation and maintenance of FHA Project No. [insert FHA Project Number] (the “Project”) located in [insert name of City and State], and activities incidental thereto. [The Borrower] shall not engage in any other business or activity. The Project shall be the sole asset of [the Borrower], which shall not own any other real estate other than the aforesaid Project.

· Notwithstanding any provision in [this Agreement] to the contrary, for so long as the Project is subject to a loan insured by HUD, any obligation of [the Borrower] to provide indemnification under [this Agreement] shall be limited to (i) coverage afforded under any liability insurance carried by [the Borrower] and (ii) available [“surplus cash”/“residual receipts”] of [the Borrower] as defined in the Regulatory Agreement.
     
Review the following documents:

     
Certificate signed by the secretary (or other appropriate officer or designee of the Purchaser) and dated within thirty (30) days of final TPA approval: (a) indicating that the organizational documents attached to the certificate (which documents are listed below) are true and correct copies and have not been amended, modified, rescinded, or revoked and remain in full force and effect, and (b) including the incumbency (office and term) of the Purchaser’s officers and key principals and specimen signature of any officer authorized to execute the loan documents, provided that the certificate shall be made or witnessed by someone other than the party designated to execute the loan documents.
     
Filed formation documents (e.g., Articles of Organization/Certificate of Limited Partnership/Articles of Incorporation), including any and all amendments, certified by the Secretary of State within thirty (30) days of closing.

     
Governing documents (e.g., Operating Agreement/Partnership Agreement/Bylaws), including any and all amendments, executed or authorized by resolution, certified as complete and correct by an officer or other authorized representative of the Purchaser, as appropriate.

     
Authorizing resolution that indicates that the transaction is authorized, that the Purchaser has authority to execute the TPA documents, and that designates an authorized signatory, if not provided explicitly in the governing documents.

     
Status Certificate (e.g., Certificate of Good Standing), dated within thirty (30) days of closing.

     
Qualification to do business in the Project state, if the Purchaser is not organized in the property jurisdiction.



	
	Comments:



	5.

Organizational Documents for Purchaser’s Managing Member/General Partner and/or any entity in Purchaser’s signature block 

(if applicable)

	Review Items:

     
Confirm the exact legal name of each entity and ensure consistency with the TPA documents.

     
Confirm that the organizational documents of each entity provide such entity with sufficient legal authority to engage in the transaction.

     
Review the following documents for each entity:

     
Certificate signed by the secretary (or other appropriate officer or designee of the entity) and dated within thirty (30) days of final TPA approval: (a) indicating that the organizational documents attached to the certificate (which documents are listed below) are true and correct copies and have not been amended, modified, rescinded, or revoked and remain in full force and effect, and (b) including the incumbency (office and term) of the entity’s officers and key principals and specimen signature of any officer authorized to execute the loan documents, if applicable, provided that the certificate shall be made or witnessed by someone other than the party designated to execute the loan documents.
     
Filed formation documents (e.g., Articles of Organization/Certificate of Limited Partnership/Articles of Incorporation), including any and all amendments, certified by the Secretary of State within thirty (30) days of closing.

     
Governing documents (e.g., Operating Agreement/Partnership Agreement/Bylaws), including any and all amendments, executed or authorized by resolution, certified as complete and correct by an officer or other authorized representative of such entity, as appropriate.

     
Authorizing Resolution that indicates that the transaction is authorized, that the entity has authority to execute the TPA documents, and that designates an authorized signatory, as applicable, if not provided explicitly in the governing document.

     
Status Certificate (e.g., Certificate of Good Standing), dated within thirty (30) days of closing.

     
Qualification to do business in Project state, if the entity is not organized in the property jurisdiction.



	
	Comments:



	6.

Facility License
	Review Items:

     
Confirm the following critical items for each license for the Project:

     
The licensee is the New Borrower and/or Operator (as applicable). Consult with the program office if the license is held by the Management Agent.

     
The license has not expired. If the license is to expire within one (1) month of final TPA approval, request evidence that the renewal is in process and expected.*
     
The license accurately identifies the name and location of the Project.

     
The license type, number of beds/units, and level of care are consistent with the Borrower’s Regulatory Agreement and have not changed since final endorsement.

*Note: Due to the approval process in certain jurisdictions, HUD may approve the TPA under certain circumstances in which the license has not been fully transferred to the New Borrower and/or Operator. Consult the program office for further guidance on available alternatives, which include (a) procurement of a comfort letter from the state licensing body which provides unconditional assurance that the license will be issued/transferred to the applicable entity pending HUD approval of the transfer, that there will be no gaps in licensure, and that the authorized number of beds/units will be unaffected by the issuance and/or transfer; or (b) an interim lease or management arrangement in which the licensee remains subject to HUD regulation but effectively contracts operation of the facility to the New Borrower and/or Operator for the interim period of transfer.


	
	Comments:



	7.

Title Endorsement or 

ALTA Loan Title Insurance Policy


	Review Items:

     
Confirm that one of the following is provided:  (a) a sufficient date-down endorsement to the title policy and/or letter from an authorized officer of the title company that provides that the change in ownership, terms of transfer, and/or assumption of the mortgage does not affect the priority of the existing mortgage and/or regulatory agreement (see, e.g., ALTA 111.4-06 and/or Form FHA-2226); or (b) a replacement 2006 ALTA Loan Title Insurance Policy that conforms to the below criteria.

     
Confirm that the policy is issued by a title company and in an ALTA format acceptable to HUD (currently, ALTA 2006 or an acceptable state-permitted alternative).

     
Confirm the following items for Schedule A:

     
The effective date of the policy matches the date of recordation for the Deed and/or Release and Assumption Agreement.

     
The amount of insurance for the policy is equal to or greater than the full amount of the insured loan.

     
The Lender and the Secretary of Housing and Urban Development, “their successors and/or assigns, as their interests may appear”, are the named insureds on the policy.

     
Title is vested in the New Borrower.

     
The estate or interest is either a Fee Simple or Leasehold (though appurtenant 
easement parcels should also be incorporated, where appropriate).

     
The insured instruments are the Mortgage (e.g., Mortgage/Deed of Trust/Security Deed); the Release, Assumption and Modification Agreement; and the Borrower’s Regulatory Agreement (since the latter is incorporated into the Mortgage).
     
The legal description is consistent with that in the Survey and the Title Policy provided at final endorsement.
     
Affirmative coverage is provided for any reservations to project resources, such as water, minerals, patents or other reservations identified in the legal description.

     
Confirm the following items for Schedule B-I:

     
All Schedule B exception documents are submitted and reviewed, including documents incorporated by reference.

     
Exceptions that compromise the Mortgage’s first lien position are identified and resolved to the satisfaction of the program office.
     
References to taxes/assessments specify that such taxes/assessments are “not yet due and payable”.
     
All monetary liens are identified and resolved to the satisfaction of the program office.
     
All standard exceptions (e.g., those not attributable to a filed or recorded document), including those concerning the survey or matters that a survey would disclose and those concerning mechanics’ liens, are deleted, except where such deletions are prohibited by applicable state law.
     
Affirmative coverage is provided for any claims to project resources, such as water, minerals, patents or other reservations.

     
Exception documents do not include restrictions with a reversionary clause or a right of re-entry, or other conditions, covenants or use restrictions that violate statutory or regulatory requirements.

     
Affirmative coverage is provided for all easements, encroachments and use restrictions; and such items, to the extent that they were not previously approved by HUD, are identified and resolved to the satisfaction of the program office.

     
All indemnification provisions binding on the New Borrower’s successors and assigns, to the extent that they were not previously approved by HUD, are identified and resolved to the satisfaction of the program office.

     
Confirm the following items for Schedule B-II:

     
Memorandum(s) of Lease (and/or Master Lease) and Subordination (Non-Disturbance and Attornment) Agreement(s) are listed, if the Project will be subject to an operating lease (and/or master lease). It is alternatively acceptable, subject to state recording practices, for the operating lease (and/or master lease) to be recorded in its entirety. Non-disturbance provisions are prohibited for borrowers and operators (and/or master tenants) that share an identity-of-interest.

     
Regulatory Agreement(s) for the Operator (and/or Management Agent and/or Master Tenant, as applicable), are listed in favor of HUD, to be recorded in the real estate records.

     
A UCC-1 Financing Statement for the New Borrower is listed in favor of the Lender and HUD, to be recorded in the real estate records.

     
UCC-1 Financing Statement(s) for the Operator (and/or Management Agent and/or Master Tenant, as applicable), are listed in favor of the Lender and HUD, to be recorded in the real estate records, if applicable.*

     
Any approved secondary financing liens, and other liens approved by the program office, are noted.
     
All other subordinate interests are noted.

     
Confirm that the following required endorsements are incorporated:

     
Comprehensive (ALTA 9-06 and ALTA 9.6-06).

     
Zoning (ALTA 3.1-06).

     
Environmental (ALTA 8.1-06).

     
Access (ALTA 17-06).

     
Location (ALTA 22-06).

     
Same as Survey (ALTA 25-06), including accurate Survey references.

     
Deletion of arbitration provisions (CLTA 110.1-06 or locally-approved alternative).

     
Easement endorsements, including insurance over blanket easements or other easements that cannot be plotted, as applicable (ALTA 28-06).

     
Leasehold, as applicable (ALTA 13.1-06 and CLTA 107.5-06).

     
Air rights, as applicable.

     
Confirm that any additional endorsements deemed necessary for a particular transaction are incorporated, as applicable:

     
Tax Parcel (ALTA 18-06).

     
Contiguity (ALTA 19-06 or 19.1-06).

     
Doing Business (ALTA 24-06).

     
Subdivision (ALTA 26-06).

     
Usury (ALTA 27-06).

     
Water Rights (CLTA 103.5-06 or locally-approved alternative).

     
Endorsements for encroachments listed in Schedule B-I.

*Note: Consult the sample document entitled “Management Agent and Operator Grid” to determine whether a UCC-1 Financing Statement and/or Regulatory Agreement is required for the Management Agent.


	
	Comments:



	8.

Deed or 

Ground Lease or 

Assignment and Assumption of Ground Lease
	Review Items:

Deed*

     
Confirm the following critical items:

     
The Deed properly identifies Seller as transferor and Purchaser as transferee.

     
The Deed recites sufficient consideration under state and local law.

     
The Deed is in proper format for recordation and is legally sufficient under state and local law. A Quit Claim Deed is not acceptable.

     
A Legal Description consistent with that in the Title Policy and Survey is incorporated and attached.

Ground Lease*

     
Confirm the following critical items:

     
The lease term satisfies the requirements of the applicable section of the National Housing Act.

     
The lease includes the provisions set forth in Form HUD-92070M, “Instructions for Leasehold Projects (Ground Lease Addendum)”.**

     
A Legal Description consistent with that in the Title Policy and Survey is incorporated and attached.

     
Ensure that sufficient leasehold endorsements are incorporated into the Title Policy (ALTA 13.1-06 and CLTA 107.5-06).

     
Ensure that the following additional documents are submitted and are legally sufficient:

     
Estoppel Certificate from the landlord and dated within thirty (30) days of final TPA approval, confirming the non-default status of the leasehold.

     
Memorandum of Ground Lease, recorded or to be recorded in the real estate records.

Assignment and Assumption of Ground Lease*

     
Confirm the following critical items:

     
The agreement properly identifies the Seller as assignor and the Purchaser as assignee.

     
The lease is assignable and consent has been procured, if required (from Ground Lessor and/or other necessary parties, as applicable).

     
The agreement is in proper format for recordation and is legally sufficient under state and local law.

     
Ensure that sufficient leasehold endorsements are incorporated into the Title Policy (ALTA 13.1-06 and CLTA 107.5-06).

     
Ensure that the following additional documents are provided and are legally sufficient:

     
Estoppel Certificate from the landlord and dated within thirty (30) days of final TPA approval, confirming the non-default status of the leasehold.

*Note: The date the Deed or Assignment and Assumption of Ground Lease is recorded, or the date the new Ground Lease is entered into, is the date the Purchaser is financially responsible for the Project and for reporting under HUD’s financial requirements.
**Note: The Ground Lease Addendum provisions must be incorporated and attached to the Ground Lease prior to execution of the Ground Lease, or if such incorporation by reference is not possible, must be separately executed by the Ground Lessor and Purchaser.


	
	Comments:



	9.

Conveyance of Personal Property
	Review Items:

     
Confirm the following critical items:

     
Parties to the agreement are properly identified, and consistent with the Purchaser’s Transaction Narrative.

     
The agreement recites sufficient consideration under state and local law.

     
The agreement is properly executed and is legally sufficient under state and local law.

     
The agreement effectively transfers the personal property of the Project under state and local law (see, e.g., Form HUD-92228, “Model Form of Bill of Sale and Assignment”).*
*Note: Personal property includes, but is not limited to, all property referenced in the collateral descriptions in the security agreements of the Borrower and Operator.


	
	Comments:



	10.

Release, Assumption and/or Modification Agreement

(as applicable, if the Mortgage and/or Regulatory Agreement are assumed by the Purchaser)
	Review Items:
     
Confirm the following critical items:*
     
The agreement accurately describes all HUD loan documents to be assumed by the Purchaser, by date of execution and recordation, including any amendments, riders and/or allonges. This generally includes the Note, Mortgage and Security Agreement (if a new security agreement is not provided as part of the transaction). If the Borrower’s Regulatory Agreement is also assumed, the Mortgage need not be modified to reference a new Borrower’s Regulatory Agreement; accordingly, only a “Release and Assumption Agreement” is required.

     
If the Purchaser is executing a new Borrower’s Regulatory Agreement, the agreement contains language that modifies the Mortgage to incorporate by reference the new Borrower’s Regulatory Agreement.

     
The agreement includes a provision that, together with the original agreements, it represents the entire agreement between the parties.

     
Lender consent to the assignment is acknowledged.

     
The agreement is properly formatted for recordation and is legally sufficient under state and local law.

     
Ensure that the following language is included:**

“Nothing in this Agreement shall waive, compromise, impair or prejudice any right the U.S. Department of Housing and Urban Development (“HUD”) may have to seek judicial recourse of any breach of that certain Regulatory Agreement executed by [Seller], which breach may have occurred prior to or may occur subsequent to the date of this Agreement. In the event that HUD initiates an action for breach of such Regulatory Agreement and recovers funds, either on HUD's own behalf or on behalf of the Project or [Purchaser], those funds may be applied, at the discretion of HUD, to payment of the delinquent amounts due under the Note or the [Deed of Trust/Mortgage/Security Deed] or as a partial prepayment of the Note.”
*Note: There is no HUD-required form of Release, Assumption and/or Modification Agreement. See Form HUD-92227, “Model Form of Modification Agreement”, for a model modification agreement.
**Note: Any release of the Seller’s liability under the existing Borrower’s Regulatory Agreement requires separate approval of HUD Headquarters.


	
	Comments:



	11.

New Borrower’s Regulatory Agreement

(Form HUD-92466 or Form HUD-92466-E)

(as applicable)
	Review Items:
     
Ensure compliance with Form HUD-92466 (11/2002), “Regulatory Agreement For Multifamily Housing Projects”, or Form HUD-92466-E (3/92), “Regulatory Agreement Housing for the Elderly, Nursing Homes, Intermediate Care Facilities, and/or Board and Care Homes (Nonprofit Only)”, as appropriate. Form HUD-92466-E is required for all nonprofit borrowers.*
      Confirm the following critical items:

     
The date of the agreement matches the date of the Release and Assumption Agreement.

     
All terms (e.g., Purchaser/Lender name and address, Project number, mortgage amount, and recording information of the mortgage) are consistent with the transaction narrative and mortgage.

     
The monthly deposit amount for the reserve for replacement in Sect. 2(a) is accurate and consistent with previous HUD approvals.

     
A LEAN Rider to Regulatory Agreement for Multifamily Housing Projects is incorporated and attached and dated the same as the Regulatory Agreement.

     
The LEAN Rider accurately describes the Project name and number, the required initial deposit to the reserve for replacement in Section A, if applicable, and the licensed number beds/units for the facility in Section J.

     
A Legal Description consistent with that in the Title Policy and Survey is incorporated and attached.

     
The agreement is properly formatted for recordation and is legally sufficient under state and local law.

*Note: A new Borrower’s Regulatory Agreement must be submitted if the existing Borrower’s Regulatory Agreement has been superseded by either Form HUD-92466 (11/2002) or Form HUD-92466-E (3/92), as applicable, or if the existing Borrower’s Regulatory Agreement does not incorporate a LEAN Rider. Assumption of the existing Borrower’s Regulatory Agreement is acceptable, but not required, if the version of Regulatory Agreement has not changed and the current version of LEAN Rider is incorporated therein.


	
	Comments:



	12.

New Borrower’s Security Agreement, UCC Financing Statements and UCC Search

(if applicable)
	Review Items:

New Borrower’s Security Agreement
     
Confirm the following critical items:

     
The date of the agreement matches the date of the Release and Assumption Agreement.

     
All terms (e.g., Purchaser/Lender name and address, Project name and number, and mortgage amount) are consistent with the transaction narrative and mortgage.

     
HUD is identified as an additional secured party.

     
The agreement includes a granting clause sufficient to grant a security interest under UCC Article 9 (e.g., “Debtor hereby grants to Secured Party a security interest in the Collateral to secure the timely payment and performance of the indebtedness and other obligations under the Regulatory Agreement in favor of HUD”).

     
The agreement includes a sufficient warranty clause (e.g., “Debtor warrants and represents that the Collateral is owned free and clear of any lien, security interest, encumbrance and/or any claim other than the security interest created by this Agreement, taxes not yet due and payable, and other liens approved by HUD”).

     
A Legal Description consistent with that in the Title Policy and Survey is incorporated and attached.

     
A sufficient collateral description of the New Borrower’s personal property is incorporated and attached.

     
The agreement is legally sufficient under state and local law.

UCC Financing Statements

     
Confirm that two copies are prepared; the first to be recorded in the county where the Project is located, and the second to be filed in the appropriate state office of the Purchaser’s organizational jurisdiction.*

     
Confirm the following critical items:

     
The names and addresses of the Purchaser and the Lender are consistent with the transaction narrative and mortgage.

     
HUD is listed as an additional secured party with an address of:  Office of Residential Care Facilities, 451 7th Street, S.W., Washington, DC 20410.

     
A Legal Description consistent with that in the Title Policy and Survey is incorporated and attached.

     
A collateral description consistent with that in the Borrower’s Security Agreement is incorporated and attached.

     
The agreement is properly formatted for recordation and is legally sufficient under state and local law.

UCC Search**
     
Confirm that searches are performed for the Purchaser and its general partner or manager, as applicable, in the records of the state where the Project is located and the respective states of origin of the entities searched.

     
Confirm with the program office that a search of filings by other creditors or in other jurisdictions is not warranted.

     
Confirm that no prior UCC filings exist (except those to be released in connection with the transaction or as approved by HUD).

*Note: A UCC Financing Statement must also be filed in all jurisdictions in which an AR Lender has filed.

**Note: A UCC Search is required even if the Purchaser is assuming the terms of the existing Borrower’s Security Agreement.



	
	Comments:



	13.

Deposit Control Agreement(s)
	Review Items: 

     
Review the following documents:

     
Deposit Account Control Agreement (DACA), for non-government receivables.*

     
Deposit Account Instructions Service Agreement (DAISA), for government healthcare receivables, as applicable.

     
Confirm the following critical items for the DACA and/or DAISA:

     
Parties to the agreement are the Depository Bank, Operator and Lender (or AR Lender, for projects with HUD-approved AR Financing).**

     
HUD is not a party to the agreement.

     
The agreement and/or an attached exhibit accurately reference the account (and account numbers) subject to the DACA/DAISA. The DAISA should additionally reference the operating account into which funds will be swept on a recurring basis (generally, daily, unless otherwise approved by the program office).

     
The DAISA provides:  (a) that a sweep feature will be established within a short period of time following execution of the agreement; and (b) that the Depository Bank may comply with the terms of the agreement without further consent from the Operator and even if contrary to subsequent instructions issued by the Operator.

     
The Operator is not allowed to terminate the DACA without consent of the Lender. The DAISA, however, should be terminable by the Operator in order to comply with Medicare/Medicaid anti-assignment provisions. However, it is recommended that the DAISA require the Operator to:  (a) provide advance notice to the Lender and the Depository Bank of the Operator’s intention to terminate the DAISA; and (b) identify a replacement account for government healthcare receivables.

     
The DACA provides that the Depository Bank will comply with the Lender’s instructions as to the disposition of funds in the deposit account without further consent of the Operator (even if doing so contradicts the Operator’s instructions or causes checks to be dishonored). However, the DACA may provide that the Depository Bank may rely on the Operator’s instructions regarding the deposit account until the Lender delivers counter instructions (commonly referred to as a “Notice of Exclusive Control”).

     
The DAISA prohibits disbursements of the government healthcare receivables, other than sweeps into the designated operating account. The DAISA should not include provisions that permit the Operator to continue direct disbursements on the account, and should not provide for delivery of a Notice of Exclusive Control.

     
All indemnification provisions concerning the Lender include language that expressly acknowledges that HUD will not be subject to such indemnification obligations if the DACA/DAISA is assigned to HUD.

     
The Lender’s indemnification obligations to the Depository Bank are limited to losses arising from the Depository Bank’s compliance with instructions from the Lender, and should exclude indemnification for indirect damages, lost profits, or special, punitive or consequential damages. Broader indemnification provisions should be limited to the Operator.

     
A provision is included that provides the Lender with the following:  (a) whether by internet or otherwise, on-line screen access to daily activity in the deposit account; and (b) copies of the periodic account statements delivered to the Operator. 

     
Conflicting Claims provisions that permit the Depository Bank to interplead or freeze deposit account funds are removed or restricted to the satisfaction of the program office. 

     
Bankruptcy provisions that permit the Depository Bank to interplead or freeze deposit account funds are expressly restricted to compliance with court orders or legal process affecting the deposit account.

     
Consult with the program office if the agreement requires a minimum balance in the deposit account. Minimum balance requirements are generally prohibited by HUD.
     
Standard provisions concerning governing law, execution of counterparts, execution by facsimile (or other electronic) signature, and successors and assigns, are included.

*Note: There is no HUD-required form of DACA; HUD has, however, adopted a sample version. A Depository Bank is permitted to use its own version of DACA, subject to the requirements of this section. A sample version of DAISA has not been adopted.
**Note: If the loan transaction includes AR financing, there are three acceptable methods for the Lender to perfect its security interests:  (a) the Lender may join as a party to the AR Lender’s deposit control agreements, establishing a second lien position; (b) the Lender may be a party to separate deposit control agreements, which are subordinated to the AR Lender’s security interests in the deposit accounts; or (c) in cases where the Depository Bank allows only one lien-holder to be a party to its deposit control agreements, the Operator must agree, in its security agreement to the Lender, to execute new deposit control agreements with the Lender in the event that the HUD-approved AR financing is terminated. If the AR Lender is also the Depository Bank, language must be included in both the DACA and DAISA that if the Depository Bank terminates the agreement, it will allow the Operator to move its accounts notwithstanding anything to the contrary in the AR loan documents.


	
	Comments:



	14.

Opinion of Borrower’s Counsel

(Form HUD-91725)
	Review Items:

     
Ensure compliance with Forms HUD-91725, “Opinion by Counsel of the Mortgagor”, and HUD-91725-INST, “Instructions to Guide For Opinion of Mortgagor’s Counsel”.*
     
Confirm that the opinion is dated the same as the date of recordation for the Release and Assumption Agreement.

      
Confirm that all documents reviewed for the transaction are accurately dated and described.

     
If litigation is disclosed in the opinion and/or attached litigation searches, bring to the attention of the program office.

     
If counsel signing the opinion is representing other parties involved with the transaction (e.g., the Seller, Master Tenant, Operator and/or Management Agent), ensure that the opinion is modified to disclose such representation and request a joint representation disclosure letter.

     
Confirm that the following documents are attached:

     
A Legal Description consistent with that in the Title Policy and Survey.

     
Certification of New Borrower (Form HUD-91725-CERT).

     
Status certificates indicating the New Borrower’s good standing in the applicable jurisdictions.

     
A litigation search and list of pending litigation matters.

*Note: HUD permits modified versions of Form HUD-91725 to be used for Transfers of Physical Assets due to distinctions in the requirements for TPA submissions. Consult the program office for sample modified versions of attorney opinion acceptable to HUD.


	
	Comments:



	15.

Purchaser’s Byrd Amendment Certification
	Review Items:

     
Ensure compliance with Subpart F of 24 CFR Part 87, “Statement for Loan Guarantees and Loan Insurance”.*

     
Ensure that standard HUD false certification language is incorporated.



	
	Comments:



	16.

Certification of Re-Typed HUD Forms
	Review Items:

     
Ensure compliance with the approved format of certification (see sample form).

     
Request if HUD form or sample TPA documents have been changed or modified in any manner.

     
Confirm that the certification is dated the same as the date of recordation for the Release and Assumption Agreement.

     
Confirm that the certification is signed by the New Borrower, the Lender, counsel for the New Borrower and Lender, and any other party involved with the preparation of TPA documents.

     
Ensure that standard HUD false certification language is included.



	
	Comments:



	17.

Accounts Receivable Financing Documents

(if applicable)
	Review Items:

Cash Flow Chart and AR Narrative

     
Confirm the following critical items:

     
The description of the AR loan and the flow of funds in the chart and narrative are consistent and in accordance with HUD requirements.

     
The flow chart depicts all accounts of borrowers under the AR line.

     
The flow chart describes the funds that flow into each account (e.g., government receivables related to projects x, y and z).

     
The flow chart accurately depicts how funds will flow from one account to the next, from initial deposit to disbursement, including the account and manner for which disbursements to the FHA Lender will be made, consistent with Sect. 4 of the Rider to Intercreditor Agreement.*
     
The flow chart indicates where each account is held, including the name of the depository institution, parties named on the account, and the account number.
     
The flow chart identifies all agreements proposed for each account (e.g., first and second lien DACAs, DAISA, etc.).

     
The account numbers of the DACA/DAISA are consistent with the flow chart.

AR Loan Agreement

     
Ensure compliance with HUD requirements for AR Financing, including confirmation that the program office has evaluated the risk and approved the terms of the AR loan.**
     
Review the agreement for references to notes, deposit control agreements, lockbox agreements, blocked account agreements, pledges, guarantees, security agreements and/or other side agreements, and obtain copies of such documents to review for consistency with HUD requirements.

     
For medium and large AR portfolios, ensure that a certification is submitted that acknowledges that all AR Financing Documents are acceptable to all parties to the AR loan, including the AR Lender.
     
Confirm the following critical items:

     
All amendments, riders, allonges and exhibits are submitted for review.

     
All borrowers under the AR line are operators of facilities with HUD-insured mortgages, and the use of AR loan proceeds is limited to such facilities.***
     
Any provisions on advancement and repayment of AR loan proceeds do not conflict with HUD requirements, including HUD Notice H 2008-09.

     
Any security interest and/or collateral described in the agreement is consistent with the Intercreditor Agreement definition of “AR Lender Priority Collateral”, and omits those items of collateral in the Intercreditor Agreement definition of “FHA Lender Priority Collateral”.

     
If the agreement provides the AR Lender with a second lien interest in any “FHA Lender Priority Collateral”, a provision is added to the Intercreditor Agreement that the AR Lender will not foreclose or otherwise exercise any remedies related to such second lien interests until the HUD-insured loan is satisfied in its entirety.

     
The agreement does not secure obligations for future or other debts of the borrower(s), debts of third-parties (including guarantors), and/or swap agreements.

     
Any provisions on default do not conflict with HUD requirements.

     
Accounts receivable of the HUD-insured facilities are not pledged to any party other than the HUD-approved AR Lender, the FHA Lender and/or the FHA Borrower(s), and are not pledged for obligations unrelated to the HUD-insured facilities operated by the AR borrowers.

     
The agreement does not provide the AR Lender with material real estate rights in the Project (e.g., the right to perform environmental remediation).

Intercreditor Agreement and Rider to Intercreditor Agreement

     
Ensure compliance with the approved format of Intercreditor Agreement and Rider to Intercreditor Agreement (see sample form). For projects in which the Borrower has a security interest in the assets of the Operator, Version 1 of the agreement is required; for all other projects, Version 2 of the agreement is required.

     
Confirm the following critical items:

     
Parties to the agreement are the Operator, Borrower, FHA Lender and AR Lender.

     
HUD is not a party to the agreement.

     
The definition of “AR Lender Priority Collateral” in Section 1.5 is consistent with the defined collateral in the AR Loan Agreement.

     
The governing law of the agreement is defined as the law of the state in which the Project is located.

     
Schedules 1 and 2 of the agreement are limited to operators and facilities with HUD-insured mortgages.

     
Section 4 of the Rider is consistent with the flow of funds described in the flow chart and the form of control agreement approved for the Project.

     
All cross-collateralized facilities identified in Section 5 of the Rider are facilities with HUD-insured mortgages.

     
Any cross-default disclosed in Section 5 of the Rider is limited to the HUD-approved AR loan and an applicable AR loan with affiliated non-HUD-insured facilities.

     
The agreement is legally sufficient under state and local law.

*Note: Acceptable methods for such disbursement include: (a) wiring of funds by the AR Lender directly to the FHA Lender; or (b) wiring of funds for rents by the AR Lender to an operator rent account, from which the FHA is able to automatically debit funds on a recurring basis or funds are directly swept to a designated account of the FHA Lender. In the latter scenario, the AR Lender must expressly exclude such operator rent account from its collateral and the FHA Lender must be provided a first lien DACA that complies with the HUD requirements in Section 13.
**Note: If the AR Loan is structured as a syndication loan, in which one lender acts as the administrative agent for a group of lenders, additional Intercreditor Agreement provisions may be required by HUD. Consult the program office as to current HUD requirements.
***Note: Under certain circumstances, it may be acceptable to permit draws to be made by, or deposited into an account held by, a non-operator entity that acts solely as a disbursement agent for the approved operators. Confirm with the program office as to whether such arrangement is acceptable.


	
	Comments:



	18.

Secondary Financing Documents

(if applicable)
	Review Items:

     
Confirm that all secondary financing, including restrictive covenants and use agreements related to such financing, has been approved by the program office.*
     
Ensure compliance with Form HUD-92420M, “Subordination Agreement”, if a government entity is providing secured secondary financing.**
     
Ensure compliance with the HUD-required provisions for a Secondary Financing Rider included in Section 5.1 of the FHA Closing Guide if a private entity is providing secured secondary financing.

     
For unsecured promissory notes, ensure compliance with Form HUD-92223M, “Surplus Cash Note” (when the New Borrower is a for-profit entity) or Form HUD-91710M, “Residual Receipts Note” (when the New Borrower is a nonprofit entity).
*Note: Any portion of the purchase price which is not paid in cash at the time of purchase is considered by HUD to be secondary financing.
**Note: The Subordination Agreement may be modified in order to comply with the requirements of the governmental program providing such secondary financing, subject to HUD approval.


	
	Comments:



	19.

Commercial Space Leases

(if applicable)
	Review Items:

     
Confirm that the terms of all applicable leases have been approved by the program office.

     
Confirm that the following additional documents are submitted for each lease and are legally sufficient:

     
Estoppel Certificate from the tenant and dated within thirty (30) days of final TPA approval, confirming the non-default status of the leasehold.

     
Subordination (Non-Disturbance and Attornment) Agreement, recorded or to be recorded in the real estate records.*

*Note: Non-disturbance provisions must be approved by the program office.


	
	Comments:



	20.

Joinder to Master Lease

(if applicable)
	Review Items:
      Confirm the following critical items:*
     
The date of the agreement matches the date of the Release and Assumption Agreement.
     
All terms (e.g., New Borrower/Master Tenant name, Project name and number, and description of the Master Lease) are consistent with the transaction narrative.

     
A Legal Description consistent with that in the Title Policy and Survey is incorporated and attached.

     
The agreement is legally sufficient under state and local law.

*Note: A Joinder to Master Lease is only required if the transaction triggers the requirement for the Project to join an existing master lease due to the New Borrower’s (and Operator’s) affiliation with a HUD portfolio. Consult the program office for a determination as to whether such master lease requirement is triggered. If the transaction triggers a requirement for a new master lease, consult current HUD guidance on master lease requirements.



	
	Comments:




PART II – Change in Master Tenant
	Checklist No. & Document
	Activity

	1.

Transaction Narrative
	Review Items:

     
See Review Items in Part I, Sect. 2. It is acceptable to consolidate the narrative if transactions are concurrent (e.g., Change in Borrower and Master Tenant).



	
	Comments:



	2.

Organizational Documents of New Master Tenant
	Review Items:

     
Confirm the exact legal name of the New Master Tenant and ensure consistency with the TPA documents.

     
Confirm that the New Master Tenant is a single-purpose entity, and that its entity type and structure are acceptable under existing HUD requirements.

     
Confirm that the organizational documents provide the New Master Tenant with sufficient legal authority to engage in the transaction.

     
Confirm that the organizational documents do not restrict the New Master Tenant from fulfilling its obligations under the Master Lease.

     
Confirm that the dissolution date of the New Master Tenant does not precede the termination date of the Master Lease.

     
Review the following documents:

     
Certificate signed by the secretary (or other appropriate officer or designee of the entity) and dated within thirty (30) days of final TPA approval: (a) indicating that the organizational documents attached to the certificate (which documents are listed below) are true and correct copies and have not been amended, modified, rescinded, or revoked and remain in full force and effect, and (b) including the incumbency (office and term) of the New Master Tenant’s officers and key principals and specimen signature of any officer authorized to execute the loan documents, if applicable, provided that the certificate shall be made or witnessed by someone other than the party designated to execute the loan documents.
     
Filed formation documents (e.g., Articles of Organization/Certificate of Limited Partnership/Articles of Incorporation), including any and all amendments, certified by the Secretary of State within thirty (30) days of closing.

     
Governing documents (e.g., Operating Agreement/Partnership Agreement/Bylaws), including any and all amendments, executed or authorized by resolution, certified as complete and correct by an officer or other authorized representative of the New Master Tenant, as appropriate.

     
Authorizing Resolution that indicates that the transaction is authorized, that the New Master Tenant has authority to execute the TPA documents, and that designates an authorized signatory, as applicable, if not provided explicitly in the governing document.

     
Status Certificate (e.g., Certificate of Good Standing), dated within thirty (30) days of closing.

     
Qualification to do business in Project state, if the New Master Tenant is not organized in the property jurisdiction.



	
	Comments:



	3.

Organizational Documents for New Master Tenant’s Managing Member/General Partner and/or any entity in New Master Tenant’s signature block 

(if applicable)

	Review Items:

     
Confirm the exact legal name of each entity and ensure consistency with the TPA documents.

     
Confirm that the organizational documents of each entity provide such entity with sufficient legal authority to engage in the transaction.

     
Review the following documents for each entity:

     
Certificate signed by the secretary (or other appropriate officer or designee of the entity) and dated as of closing: (a) indicating that the organizational documents attached to the certificate (which documents are listed below) are true and correct copies and have not been amended, modified, rescinded, or revoked and remain in full force and effect, and (b) including the incumbency (office and term) of the entity’s officers and key principals and specimen signature of any officer authorized to execute the loan documents, if applicable, provided that the certificate shall be made or witnessed by someone other than the party designated to execute the loan documents.
     
Filed formation documents (e.g., Articles of Organization/Certificate of Limited Partnership/Articles of Incorporation), including any and all amendments, certified by the Secretary of State within thirty (30) days of closing.

     
Governing documents (e.g., Operating Agreement/Partnership Agreement/Bylaws), including any and all amendments, executed or authorized by resolution, certified as complete and correct by an officer or other authorized representative of such entity, as appropriate.

     
Authorizing Resolution that indicates that the transaction is authorized, that the entity has authority to execute the TPA documents, and that designates an authorized signatory, as applicable, if not provided explicitly in the governing document.

     
Status Certificate (e.g., Certificate of Good Standing), dated within thirty (30) days of closing.

     
Qualification to do business in Project state, if the entity is not organized in the property jurisdiction.



	
	Comments:



	4.

Assignment and Assumption of Master Lease; Estoppel Certificate; Memorandum of Master Lease; and Subordination (Non-Disturbance and Attornment) Agreement
	Review Items:

Assignment and Assumption of Master Lease
     
Confirm the following critical items:

     
The existing Master Lease is assignable and consent has been procured, if required (from the Borrower, the Lender, and/or other necessary parties, as applicable).

     
The existing Master Lease complies with current HUD requirements, including incorporation of the Master Lease Addendum.*
     
The agreement accurately describes the Master Lease to be assumed by the New Master Tenant, by date of execution, including any amendments and/or riders thereof.

     
The agreement includes a provision that, together with the original agreements, it represents the entire agreement between the parties.

     
The agreement is properly formatted for recordation and is legally sufficient under state and local law.

     
Ensure that the following language is included, if applicable:

“Nothing in this Agreement shall waive, compromise, impair or prejudice any right the U.S. Department of Housing and Urban Development (“HUD”) may have to seek judicial recourse of any breach of that certain Regulatory Agreement executed by [Assignor], which breach may have occurred prior to or may occur subsequent to the date of this Agreement. In the event that HUD initiates an action for breach of such Regulatory Agreement and recovers funds, either on HUD's own behalf or on behalf of the Project or [Borrower], those funds may be applied, at the discretion of HUD, to payment of the delinquent amounts due under the Note or the [Deed of Trust/Mortgage/Security Deed] or as a partial prepayment of the Note.”
Estoppel Certificate

     
Ensure compliance with the approved format of Estoppel Certificate (see sample form).

     
Confirm the following critical items:
     
The certificate is dated within thirty (30) days of final TPA approval.

     
All terms (e.g., New Master Tenant/Borrower/Lender names, Project name, address and number, and Master Lease references) are consistent with the transaction narrative and Master Lease.

     
Any deviations to the certifications are disclosed and sufficiently described in Exhibit A and approved by the program office.

     
The Master Lease and all supplements, amendments and/or modifications thereof are attached as Exhibit B.

Memorandum of Master Lease**
      Confirm the following critical items:

     
The memorandum references accurate legal names of the new parties to the Master Lease.

     
The memorandum accurately describes the Master Lease and the Assignment and Assumption of Master Lease, by date of execution and/or recordation, including any amendments and riders thereof.

     
A Legal Description consistent with that in the Master Lease is incorporated and attached.

     
The memorandum is properly formatted for recordation and is legally sufficient under state and local law.

Subordination (Non-Disturbance and Attornment) Agreement

     
Ensure compliance with the approved format of Subordination (Non-Disturbance and Attornment) Agreement (see sample form).

      Confirm the following critical items:

     
The agreement references accurate legal names of the parties to the Master Lease.

     
The agreement accurately describes the Master Lease and the Assignment and Assumption of Master Lease, by date of execution and/or recordation, including any amendments and riders thereof.

     
All non-disturbance provisions are redacted for identity-of-interest master tenants, unless otherwise approved by the program office.

     
A Legal Description consistent with that in the Master Lease is incorporated and attached.

     
The agreement is properly formatted for recordation and is legally sufficient under state and local law.

*Note: Ensure compliance with the approved format of Master Lease Addendum (see sample form).
**Note: It is alternatively acceptable, subject to state recording practices, for the Master Lease to be recorded in its entirety, including all amendments and riders thereof.



	
	Comments:



	5.

Assignment and Assumption of Sublease(s); Estoppel Certificate(s); Memorandum(s) of Sublease; and Subordination (Non-Disturbance and Attornment) Agreement(s)
	Review Items:

Assignment and Assumption of Sublease(s)
     
Confirm the following critical items for each sublease between the New Master Tenant and an operator/sublessee of a project under the Master Lease:

     
The agreement is dated the same as the Assignment and Assumption of Master Lease.

     
The existing sublease is assignable and consent has been procured, if required (from the Operator/Sublessee, the Borrower, the Lender, and/or other necessary parties, as applicable).

     
The existing sublease complies with current HUD requirements, including incorporation of the HUD Lease Addendum.*

     
The agreement accurately describes the sublease to be assumed by the New Master Tenant, by date of execution, including any amendments and/or riders thereof.

     
The agreement includes a provision that, together with the original agreements, it represents the entire agreement between the parties.

     
The agreement is properly formatted for recordation and is legally sufficient under state and local law.

     
Ensure that the following language is included, if applicable:

“Nothing in this Agreement shall waive, compromise, impair or prejudice any right the U.S. Department of Housing and Urban Development (“HUD”) may have to seek judicial recourse of any breach of that certain Regulatory Agreement executed by [Assignor], which breach may have occurred prior to or may occur subsequent to the date of this Agreement. In the event that HUD initiates an action for breach of such Regulatory Agreement and recovers funds, either on HUD's own behalf or on behalf of the Project or [Borrower], those funds may be applied, at the discretion of HUD, to payment of the delinquent amounts due under the Note or the [Deed of Trust/Mortgage/Security Deed] or as a partial prepayment of the Note.”
Estoppel Certificate

     
Ensure compliance with the approved format of Estoppel Certificate (see sample form) for each sublease between the New Master Tenant and an operator/sublessee of a project under the Master Lease.

     
Confirm the following critical items for each certificate:

     
The certificate is dated within thirty (30) days of final TPA approval.

     
All terms (e.g., New Master Tenant/Sublessee/Borrower names, Project name, address and number, and sublease references) are consistent with the transaction narrative and sublease.

     
Any deviations to the certifications are disclosed and sufficiently described in Exhibit A and approved by the program office.

     
The sublease and all supplements, amendments and/or modifications thereof are attached as Exhibit B.

Memorandum of Sublease**
      Confirm the following critical items for each sublease between the New Master Tenant and an operator/sublessee of a project under the Master Lease:

     
The memorandum references accurate legal names of the parties to the sublease.

     
The memorandum accurately describes the sublease and the Assignment and Assumption of Sublease, by date of execution and/or recordation, including any amendments and riders thereof.

     
A Legal Description consistent with that in the sublease is incorporated and attached.

     
The memorandum is properly formatted for recordation and is legally sufficient under state and local law.

Subordination (Non-Disturbance and Attornment) Agreement

     
Ensure compliance with the approved format of Subordination (Non-Disturbance and Attornment) Agreement (see sample form).

      Confirm the following critical items for each sublease between the New Master Tenant and an operator/sublessee of a project under the Master Lease:

     
The agreement references accurate legal names of the parties to the sublease.

     
The agreement accurately describes the sublease and/or Assignment and Assumption of Sublease, by date of execution and/or recordation, including any amendments and riders thereof.

     
All non-disturbance provisions are redacted for identity-of-interest sublessees, unless otherwise approved by the program office.

     
A Legal Description consistent with that in the sublease is incorporated and attached.

     
The agreement is properly formatted for recordation and is legally sufficient under state and local law.

*Note: Ensure compliance with the approved format of HUD Lease Addendum (see sample form).
**Note: It is alternatively acceptable, subject to state recording practices, for the sublease to be recorded in its entirety, including all amendments and riders thereof.



	
	Comments:



	6.

Assignment and Assumption of Cross-Default Guaranty of Subtenants
	Review Items:
     
Confirm the following critical items:

     
The date of the agreement matches the date of the Assignment and Assumption of Sublease(s).

     
The existing guaranty complies with current HUD requirements, and accurately identifies all sublessees under the Master lease as guarantors.

     
The existing guaranty is assignable and consent has been procured, if required (from the sublessees, the Borrower, the Lender, and/or other necessary parties, as applicable).

     
The agreement accurately describes the Master Lease, facilities and related parties.

     
The agreement is legally sufficient under state and local law.


	
	Comments:



	7.

New Master Tenant’s Regulatory Agreement

(Form HUD-92466-NHL)
	Review Items:
     
Ensure compliance with Form HUD-92466-NHL, “Regulatory Agreement Nursing Homes”.*
      Confirm the following critical items:

     
The date of the agreement matches the date of the Assignment and Assumption of Master Lease.

     
All terms (e.g., New Master Tenant/Borrower/Lender name and address, Project number, mortgage amount, and recording information of the mortgage) are consistent with the transaction narrative and mortgage.

     
The date of the Borrower’s Regulatory Agreement is accurately described in Sect. 9.

     
A LEAN Rider to Regulatory Agreement Nursing Homes is incorporated and attached and dated the same as the Regulatory Agreement.*
     
The LEAN Rider accurately describes the Project name and number, and the licensed number beds/units for the facility in Section B.

     
A Legal Description consistent with that in the Title Policy and Survey is incorporated and attached.

     
The agreement is properly formatted for recordation and is legally sufficient under state and local law.

*Note: HUD permits modified versions of Form HUD-92466-NHL and the LEAN Rider to be used for master tenants due to distinctions in the role of master tenants. Consult the program office for sample modified versions of regulatory agreement acceptable to HUD.


	
	Comments:



	8.

New Master Tenant’s Security Agreement, UCC Financing Statements and UCC Search
	Review Items:

New Master Tenant’s Security Agreement
     
Ensure compliance with the approved format of agreement (see sample Operator Security Agreement).*
     
Confirm the following critical items:

     
The date of the agreement matches the date of the Assignment and Assumption of Master Lease.

     
All terms (e.g., New Master Tenant/Borrower/Lender name and address, Project name and number, and mortgage amount) are consistent with the transaction narrative and mortgage.

     
HUD is identified as an additional secured party.

     
The agreement includes a granting clause sufficient to grant a security interest under UCC Article 9 (e.g., “Debtor hereby grants to Secured Party a security interest in the Collateral to secure the timely payment and performance of the indebtedness and other obligations under the Regulatory Agreement in favor of HUD”).

     
The agreement includes a sufficient warranty clause (e.g., “Debtor warrants and represents that the Collateral is owned free and clear of any lien, security interest, encumbrance and/or any claim other than the security interest created by this Agreement, taxes not yet due and payable, and other liens approved by HUD”).

     
A Legal Description consistent with that in the Title Policy and Survey is incorporated and attached.

     
A sufficient collateral description of the New Master Tenant’s personal property is incorporated and attached.

     
The agreement is legally sufficient under state and local law.

UCC Financing Statements

     
Confirm that two copies are prepared; the first to be recorded in the county where the Project is located, and the second to be filed in the appropriate state office of the New Master Tenant’s organizational jurisdiction.*

     
Confirm the following critical items:

     
The names and addresses of the New Master Tenant and the Lender are consistent with the transaction narrative and mortgage.

     
HUD is listed as an additional secured party with an address of:  Office of Residential Care Facilities, 451 7th Street, S.W., Washington, DC 20410.

     
A Legal Description consistent with that in the Title Policy and Survey is incorporated and attached.

     
A collateral description consistent with that in the Master Tenant’s Security Agreement is incorporated and attached.

     
The agreement is properly formatted for recordation and is legally sufficient under state and local law.

UCC Search

     
Confirm that searches are performed for the New Master Tenant and its general partner or manager, as applicable, in the records of the state where the Project is located and the respective states of origin of the entities searched.

     
Confirm with the program office that a search of filings by other creditors or in other jurisdictions is not warranted.

     
Confirm that no prior UCC filings exist (except those to be released in connection with the transaction or as approved by HUD).**

*Note: HUD permits modified versions of the sample Operator Security Agreement to be used for master tenants due to distinctions in the role of master tenants. Consult the program office for sample modified versions of security agreement acceptable to HUD.
**Note: Existing equipment leases need not be disturbed to the extent reasonably necessary for operation of the Project. However, the Master Tenant’s Security Agreement must ensure the attachment of the Lender’s first priority security interest to any leased equipment if the New Master Tenant obtains title of financed equipment upon release of a purchase money security interest.



	
	Comments:



	9.

Opinion of Master Tenant’s Counsel
	Review Items:

     
Ensure compliance with the approved format of opinion (see sample Operator Attorney Opinion).*
     
Confirm that the opinion is dated the same as the date of recordation for the TPA documents.

      
Confirm that all documents reviewed for the transaction are accurately dated and described.

     
If litigation is disclosed in the opinion and/or attached litigation searches, bring to the attention of the program office.

     
Confirm that the following documents are attached:

     
A Legal Description consistent with that in the Title Policy and Survey.

     
Certification of New Master Tenant.

     
Status certificates indicating the New Master Tenant’s good standing in the applicable jurisdictions.

     
A litigation search and list of pending litigation matters.

*Note: HUD permits modified versions of the sample Operator Attorney Opinion to be used for master tenants due to distinctions in the role of master tenants as well as distinctions in the requirements for TPA submissions. Consult the program office for sample modified versions of attorney opinion acceptable to HUD.


	
	Comments:



	10.

New Master Tenant’s Byrd Amendment Certification
	Review Items:

     
See Review Items in Part I, Sect. 15.



	
	Comments:



	10.

Certification of Re-Typed HUD Forms
	Review Items:

     
See Review Items in Part I, Sect. 16.



	
	Comments:




PART III – Change in Operator

	Checklist No. & Document
	Activity

	1.

Transaction Narrative
	Review Items:

     
See Review Items in Part I, Sect. 2. It is acceptable to consolidate the narrative if transactions are concurrent (e.g., Change in Borrower and Operator).



	
	Comments:



	2.

Organizational Documents of New Operator
	Review Items:

     
Confirm the exact legal name of the New Operator and ensure consistency with the TPA documents.

     
Confirm that the New Operator’s entity type and structure are acceptable for operators under the applicable regulations.

     
Confirm that the organizational documents provide the New Operator with sufficient legal authority to engage in the transaction.

     
Confirm that the organizational documents do not restrict the New Operator from fulfilling its obligations under the Operating Lease.

     
Confirm that the dissolution date of the New Operator does not precede the termination date of the Operating Lease.

     
Review the following documents:

     
Certificate signed by the secretary (or other appropriate officer or designee of the entity) and dated within thirty (30) days of final TPA approval: (a) indicating that the organizational documents attached to the certificate (which documents are listed below) are true and correct copies and have not been amended, modified, rescinded, or revoked and remain in full force and effect, and (b) including the incumbency (office and term) of the New Operator’s officers and key principals and specimen signature of any officer authorized to execute the loan documents, if applicable, provided that the certificate shall be made or witnessed by someone other than the party designated to execute the loan documents.
     
Filed formation documents (e.g., Articles of Organization/Certificate of Limited Partnership/Articles of Incorporation), including any and all amendments, certified by the Secretary of State within thirty (30) days of closing.

     
Governing documents (e.g., Operating Agreement/Partnership Agreement/Bylaws), including any and all amendments, executed or authorized by resolution, certified as complete and correct by an officer or other authorized representative of the New Operator, as appropriate.

     
Authorizing Resolution that indicates that the transaction is authorized, that the New Operator has authority to execute the TPA documents, and that designates an authorized signatory, as applicable, if not provided explicitly in the governing document.

     
Status Certificate (e.g., Certificate of Good Standing), dated within thirty (30) days of closing.

     
Qualification to do business in Project state, if the New Operator is not organized in the property jurisdiction.



	
	Comments:



	3.

Organizational Documents for New Operator’s Managing Member/General Partner and/or any entity in New Operator’s signature block 

(if applicable)

	Review Items:

     
Confirm the exact legal name of each entity and ensure consistency with the TPA documents.

     
Confirm that the organizational documents of each entity provide such entity with sufficient legal authority to engage in the transaction.

     
Review the following documents for each entity:

     
Certificate signed by the secretary (or other appropriate officer or designee of the entity) and dated within thirty (30) days of final TPA approval: (a) indicating that the organizational documents attached to the certificate (which documents are listed below) are true and correct copies and have not been amended, modified, rescinded, or revoked and remain in full force and effect, and (b) including the incumbency (office and term) of the entity’s officers and key principals and specimen signature of any officer authorized to execute the loan documents, if applicable, provided that the certificate shall be made or witnessed by someone other than the party designated to execute the loan documents.
     
Filed formation documents (e.g., Articles of Organization/Certificate of Limited Partnership/Articles of Incorporation), including any and all amendments, certified by the Secretary of State within thirty (30) days of closing.

     
Governing documents (e.g., Operating Agreement/Partnership Agreement/Bylaws), including any and all amendments, executed or authorized by resolution, certified as complete and correct by an officer or other authorized representative of such entity, as appropriate.

     
Authorizing Resolution that indicates that the transaction is authorized, that the entity has authority to execute the TPA documents, and that designates an authorized signatory, as applicable, if not provided explicitly in the governing document.

     
Status Certificate (e.g., Certificate of Good Standing), dated within thirty (30) days of closing.

     
Qualification to do business in Project state, if the entity is not organized in the property jurisdiction.



	
	Comments:



	4.

New Operating Lease or
Assignment and Assumption of Operating Lease; Estoppel Certificate; Memorandum of Lease; and Subordination (Non-Disturbance and Attornment) Agreement
	Review Items:
New Operating Lease*
     
Confirm the following critical items:
     
The lease references accurate legal names of the Borrower (or the Master Tenant, if applicable) as lessor and the New Operator as lessee.

     
No provisions of the lease conflict with the terms of the HUD Lease Addendum.

     
The lease does not require the Borrower to escrow funds other than those associated with the mortgage, unless otherwise approved by the program office.

     
The agreement is legally sufficient under state and local law.

     
Confirm that the following documents are incorporated and/or attached:

     
A Legal Description consistent with that in the Title Policy and Survey.

     
The HUD Lease Addendum without modification.**

     
Confirm the following items with the program office:
     
That lease rents are sufficient to satisfy the debt service and other requirements of the mortgage and enable the New Operator to properly maintain the Project and satisfy operating expenses.
     
That the term of the lease is sufficient if the lease will expire in less than five (5) years.
Assignment and Assumption of Operating Lease*

     
Confirm the following critical items:

     
The existing Operating Lease is assignable and consent has been procured, if required (from the Borrower, the Lender, and/or other necessary parties, as applicable).

     
The existing Operating Lease complies with current HUD requirements, including incorporation of the HUD Lease Addendum.

     
The agreement accurately describes the Operating Lease to be assumed by the New Operator, by date of execution, including any amendments and/or riders thereof.

     
The agreement includes a provision that, together with the original agreements, it represents the entire agreement between the parties.

     
The agreement is properly formatted for recordation and is legally sufficient under state and local law.

     
Ensure that the following language is included, if applicable:

“Nothing in this Agreement shall waive, compromise, impair or prejudice any right the U.S. Department of Housing and Urban Development (“HUD”) may have to seek judicial recourse of any breach of that certain Regulatory Agreement executed by [Assignor], which breach may have occurred prior to or may occur subsequent to the date of this Agreement. In the event that HUD initiates an action for breach of such Regulatory Agreement and recovers funds, either on HUD's own behalf or on behalf of the Project or [Borrower], those funds may be applied, at the discretion of HUD, to payment of the delinquent amounts due under the Note or the [Deed of Trust/Mortgage/Security Deed] or as a partial prepayment of the Note.”
Estoppel Certificate

     
Ensure compliance with the approved format of Estoppel Certificate (see sample form).
     
Confirm the following critical items:

     
The certificate is dated within thirty (30) days of final TPA approval.

     
All terms (e.g., New Operator/Borrower/Lender names, Project name, address and number, and operating lease references) are consistent with the transaction narrative and Operating Lease.

     
Any deviations to the certifications are disclosed and sufficiently described in Exhibit A and approved by the program office.

     
The Operating Lease and all supplements, amendments and/or modifications thereof are attached as Exhibit B.

Memorandum of Lease***
      Confirm the following critical items:

     
The memorandum references accurate legal names of the parties to the Operating Lease.

     
The memorandum accurately describes the Operating Lease and/or Assignment and Assumption of Operating Lease, by date of execution and/or recordation, including any amendments and riders thereof.

     
A Legal Description consistent with that in the Operating Lease is incorporated and attached.

     
The memorandum is properly formatted for recordation and is legally sufficient under state and local law.

Subordination (Non-Disturbance and Attornment) Agreement
     
Ensure compliance with the approved format of Subordination (Non-Disturbance and Attornment) Agreement (see sample form).

      Confirm the following critical items:

     
The agreement references accurate legal names of the parties to the Operating Lease.

     
The agreement accurately describes the Operating Lease and/or Assignment and Assumption of Operating Lease, by date of execution and/or recordation, including any amendments and riders thereof.

     
All non-disturbance provisions are redacted for identity-of-interest operators, unless otherwise approved by the program office.

     
A Legal Description consistent with that in the Operating Lease is incorporated and attached.

     
The agreement is properly formatted for recordation and is legally sufficient under state and local law.

*Note: It is acceptable for the New Operator to either enter into a new Operating Lease with the Borrower (or Master Tenant, if applicable) or assume the terms of the existing Operating Lease, so long as the existing Operating Lease complies with current HUD requirements. In either case, HUD additionally requires an Estoppel Certificate, Memorandum of Lease and Subordination (Non-Disturbance and Attornment) Agreement.
**Note: Ensure compliance with the approved format of HUD Lease Addendum (see sample form).
***Note: It is alternatively acceptable, subject to state recording practices, for the Operating Lease to be recorded in its entirety, including all amendments and riders thereof.



	
	Comments:



	5.

Facility License
	Review Items:

     
See Review Items in Part I, Sect. 6.



	
	Comments:



	6.

New Operator’s Regulatory Agreement

(Form HUD-92466-NHL)
	Review Items:
     
Ensure compliance with Form HUD-92466-NHL (1/92), “Regulatory Agreement Nursing Homes”.*
      Confirm the following critical items:

     
The date of the agreement matches the date of the New Operating Lease or the Assignment and Assumption of Operating Lease, as applicable.

     
All terms (e.g., New Operator/Borrower/Lender name and address, Project number, mortgage amount, and recording information of the mortgage) are consistent with the transaction narrative and mortgage.

     
The date of the Borrower’s Regulatory Agreement is accurately described in Sect. 9.

     
A LEAN Rider to Regulatory Agreement Nursing Homes is incorporated and attached and dated the same as the Regulatory Agreement.

     
The LEAN Rider accurately describes the Project name and number, and the licensed number beds/units for the facility in Section B.

     
A Legal Description consistent with that in the Title Policy and Survey is incorporated and attached.

     
The agreement is properly formatted for recordation and is legally sufficient under state and local law.

*Note: A new Operator’s Regulatory Agreement must be submitted if the existing Operator’s Regulatory Agreement has been superseded by Form HUD-92466-NHL (1/92), or if the existing Operator’s Regulatory Agreement does not incorporate a LEAN Rider. Assumption of the existing Operator’s Regulatory Agreement is acceptable, but not required, if the version of Regulatory Agreement has not changed and the current version of LEAN Rider is incorporated therein.


	
	Comments:



	7.

New Operator’s Security Agreement, UCC Financing Statements and UCC Search
	Review Items:

New Operator’s Security Agreement
     
Ensure compliance with the approved format of agreement (see sample Operator Security Agreement).

     
Confirm the following critical items:

     
The date of the agreement matches the date of the New Operating Lease or the Assignment and Assumption of Operating Lease, as applicable.

     
All terms (e.g., New Operator/Borrower/Lender name and address, Project name and number, and mortgage amount) are consistent with the transaction narrative and mortgage.

     
HUD is identified as an additional secured party.

     
The agreement includes a granting clause sufficient to grant a security interest under UCC Article 9 (e.g., “Debtor hereby grants to Secured Party a security interest in the Collateral to secure the timely payment and performance of the indebtedness and other obligations under the Regulatory Agreement in favor of HUD”).

     
The agreement includes a sufficient warranty clause (e.g., “Debtor warrants and represents that the Collateral is owned free and clear of any lien, security interest, encumbrance and/or any claim other than the security interest created by this Agreement, taxes not yet due and payable, and other liens approved by HUD”).

     
A Legal Description consistent with that in the Title Policy and Survey is incorporated and attached.

     
A sufficient collateral description of the New Operator’s personal property is incorporated and attached.

     
The agreement is legally sufficient under state and local law.

UCC Financing Statements

     
Confirm that two copies are prepared; the first to be recorded in the county where the Project is located, and the second to be filed in the appropriate state office of the New Operator’s organizational jurisdiction.*

     
Confirm the following critical items:

     
The names and addresses of the New Operator and the Lender are consistent with the transaction narrative and mortgage.

     
HUD is listed as an additional secured party with an address of:  Office of Residential Care Facilities, 451 7th Street, S.W., Washington, DC 20410.

     
A Legal Description consistent with that in the Title Policy and Survey is incorporated and attached.

     
A collateral description consistent with that in the Operator’s Security Agreement is incorporated and attached.

     
The agreement is properly formatted for recordation and is legally sufficient under state and local law.

UCC Search

     
Confirm that searches are performed for the New Operator and its general partner or manager, as applicable, in the records of the state where the Project is located and the respective states of origin of the entities searched.

     
Confirm with the program office that a search of filings by other creditors or in other jurisdictions is not warranted.

     
Confirm that no prior UCC filings exist (except those to be released in connection with the transaction or as approved by HUD).**
*Note: A UCC Financing Statement must be filed in all additional jurisdictions in which an AR Lender has filed.

**Note: Existing equipment leases need not be disturbed to the extent reasonably necessary for operation of the Project. However, the Operator’s Security Agreement must ensure the attachment of the Lender’s first priority security interest to any leased equipment if the New Operator obtains title of financed equipment upon release of a purchase money security interest.



	
	Comments:



	8.

Deposit Control Agreement(s)
	Review Items:

     
See Review Items in Part I, Sect. 13.



	
	Comments:



	9.

Opinion of Operator’s Counsel
	Review Items:

     
Ensure compliance with the approved format of opinion (see sample Operator Attorney Opinion).*
     
Confirm that the opinion is dated the same as the date of recordation for the TPA documents.

      
Confirm that all documents reviewed for the transaction are accurately dated and described.

      
Confirm that the opinion additionally opines on the laws of the governing jurisdiction for the AR documents, if applicable.

     
If litigation is disclosed in the opinion and/or attached litigation searches, bring to the attention of the program office.

     
Confirm that the following documents are attached:

     
A Legal Description consistent with that in the Title Policy and Survey.

     
Certification of New Operator.

     
List of AR Loan Documents and Affiliated Credit Documents, as applicable.

     
Status certificates indicating the New Operator’s good standing in the applicable jurisdictions.

     
A litigation search and list of pending litigation matters.

*Note: HUD permits modified versions of the sample Operator Attorney Opinion to be used for Transfers of Physical Assets due to distinctions in the requirements for TPA submissions. Consult the program office for sample modified versions of attorney opinion acceptable to HUD.


	
	Comments:



	10.

New Operator’s Byrd Amendment Certification
	Review Items:

     
See Review Items in Part I, Sect. 15.



	
	Comments:



	10.

Certification of Re-Typed HUD Forms
	Review Items:

     
See Review Items in Part I, Sect. 16.



	
	Comments:



	11.

Accounts Receivable Financing Documents

(if applicable)
	Review Items:

     
See Review Items in Part I, Sect. 17.



	
	Comments:

	12.

Joinder to Master Lease

(if applicable)
	Review Items:

     
See Review Items in Part I, Sect. 20.

	
	Comments:




PART IV: Change in Management Agent
	Checklist No. & Document
	Activity

	1.

Transaction Narrative
	Review Items:

     
See Review Items in Part I, Sect. 2. It is acceptable to consolidate the narrative if transactions are concurrent (e.g., Change in Borrower and Management Agent).



	
	Comments:



	2.

Management Certification

(Form HUD-9839-B)
	Review Items:

     
Ensure compliance with Form HUD-9839-B, “Project Owner’s/Management Agent’s Certification”.*
     
Confirm the following critical items:

     
The parties, term and fees of the Management Agreement are accurately described.

     
The certification is executed by the Borrower and the New Management Agent, and acknowledged and approved by the program office.

*Note: The Management Certification is submitted for legal review for reference purposes only. All determinations of acceptability, including approval of management fees, are solely determinations of the program office.


	
	Comments:



	3.

New Management Agreement
	Review Items:

     
Confirm the following critical items:

     
The agreement sufficiently describes the services the New Management Agent is responsible for performing and for which the New Management Agent will be paid management fees.

     
The agreement provides that management fees will be computed and paid according to HUD requirements.

     
The agreement provides that HUD’s rights and requirements will prevail in the event that any provision conflicts with such rights and requirements.

     
The agreement provides that the New Management Agent will turn over all of the project’s cash, trust accounts, investments and records immediately, but in no event more than thirty (30) days after the date the agreement is terminated.

     
The agreement provides that HUD may require the owner to terminate the agreement:  (a) immediately, in the event of a default under the Mortgage, Note, Regulatory Agreements from the Borrower or Operator (or New Management Agent, if applicable), or any subsidy contract attributable to the New Management Agent; (b) upon thirty (30) days written notice, for failure to comply with the provisions of the Management Certification (Form HUD-9839-B) or other good cause; or (c) when HUD takes over as mortgagee-in-possession.

     
The agreement does not exempt the New Management Agent from liability for damages and/or injuries (e.g., “hold harmless” and indemnification provisions should not exempt the New Management Agent from liability for its own gross negligence or willful wrongdoing).

     
The agreement provides that prior written HUD approval is required for the expenditure of funds for repairs, replacements or improvements in excess of $50,000 that do not require approval of the Borrower and/or Operator.

     
Confirm the following items with the program office:

     
That all management fees are acceptable;

     
That the term of the Management Agreement is sufficient if it will expire in less than five (5) years.



	
	Comments:



	Note: Sections 1-3 are the typical requirements for a Change in Management Agent. However, unique transactions, including those in which the New Management Agent is or will be named on the facility license, certificate of need, provider agreements and/or deposit accounts, may warrant the additional requirements identified below. Consult the program office and the sample document entitled “Management Agent and Operator Grid” to determine whether any of the below requirements are warranted.



	4.

Organizational Documents of New Management Agent

(if applicable)
	Review Items:

     
Confirm the exact legal name of the New Management Agent and ensure consistency with the TPA documents.

     
Confirm that the organizational documents provide the New Management Agent with sufficient legal authority to engage in the transaction.

     
Confirm that the organizational documents do not restrict the New Management Agent from fulfilling its obligations under the Management Agreement.

     
Confirm that the dissolution date of the New Management Agent does not precede the termination date of the Management Agreement.

     
Review the following documents:

     
Certificate signed by the secretary (or other appropriate officer or designee of the entity) and dated within thirty (30) days of final TPA approval: (a) indicating that the organizational documents attached to the certificate (which documents are listed below) are true and correct copies and have not been amended, modified, rescinded, or revoked and remain in full force and effect, and (b) including the incumbency (office and term) of the New Management Agent’s officers and key principals and specimen signature of any officer authorized to execute the loan documents, if applicable, provided that the certificate shall be made or witnessed by someone other than the party designated to execute the loan documents.
     
Filed formation documents (e.g., Articles of Organization/Certificate of Limited Partnership/Articles of Incorporation), including any and all amendments, certified by the Secretary of State within thirty (30) days of closing.

     
Governing documents (e.g., Operating Agreement/Partnership Agreement/Bylaws), including any and all amendments, executed or authorized by resolution, certified as complete and correct by an officer or other authorized representative of the New Management Agent, as appropriate.

     
Authorizing Resolution that indicates that the transaction is authorized, that the New Management Agent has authority to execute the TPA documents, and that designates an authorized signatory, as applicable, if not provided explicitly in the governing document.

     
Status Certificate (e.g., Certificate of Good Standing), dated within thirty (30) days of closing.

     
Qualification to do business in Project state, if the New Management Agent is not organized in the property jurisdiction.



	
	Comments:



	5.

New Management Agent’s Regulatory Agreement

(Form HUD-92466-NHL)

(if applicable)
	Review Items:

     
Ensure compliance with Form HUD-92466-NHL, “Regulatory Agreement Nursing Homes”.*

      Confirm the following critical items:

     
The date of the agreement matches the commencement date of the Management Agreement.

     
All terms (e.g., New Management Agent/Borrower/Lender name and address, Project number, mortgage amount, and recording information of the mortgage) are consistent with the transaction narrative and mortgage.

     
The date of the Borrower’s Regulatory Agreement is accurately described in Section 9.

     
A LEAN Rider to Regulatory Agreement Nursing Homes is incorporated and attached and dated the same as the Regulatory Agreement.*

     
The LEAN Rider accurately describes the Project name and number, and the licensed number beds/units for the facility in Sect. B.

     
A Legal Description consistent with that in the Title Policy and Survey is incorporated and attached.

     
The agreement is properly formatted for recordation and is legally sufficient under state and local law.

*Note: HUD permits modified versions of Form HUD-92466-NHL and the LEAN Rider to be used for management agents due to distinctions in the role of management agents. Consult the program office for sample modified versions of regulatory agreement acceptable to HUD.


	
	Comments:



	6.

New Management Agent’s Security Agreement, UCC Financing Statements and UCC Search

(if applicable)
	Review Items:

New Management Agent’s Security Agreement*

     
Ensure compliance with the approved format of agreement (see sample Operator Security Agreement).

     
Confirm the following critical items:

     
The date of the agreement matches the commencement date of the Management Agreement.

     
All terms (e.g., New Management Agent/Operator/Borrower/Lender name and address, Project name and number, and mortgage amount) are consistent with the transaction narrative and mortgage.

     
HUD is identified as an additional secured party.

     
The agreement includes a granting clause sufficient to grant a security interest under UCC Article 9 (e.g., “Debtor hereby grants to Secured Party a security interest in the Collateral to secure the timely payment and performance of the indebtedness and other obligations under the Regulatory Agreement in favor of HUD”).

     
The agreement includes a sufficient warranty clause (e.g., “Debtor warrants and represents that the Collateral is owned free and clear of any lien, security interest, encumbrance and/or any claim other than the security interest created by this Agreement, taxes not yet due and payable, and other liens approved by HUD”).

     
A Legal Description consistent with that in the Title Policy and Survey is incorporated and attached.

     
A sufficient collateral description of the New Management Agent’s personal property is incorporated and attached.

     
The agreement is legally sufficient under state and local law.

UCC Financing Statements

     
Confirm that two copies are prepared; the first to be recorded in the county where the Project is located, and the second to be filed in the appropriate state office of the New Management Agent’s organizational jurisdiction.

     
Confirm the following critical items:

     
The names and addresses of the New Management Agent and Lender are consistent with the transaction narrative and mortgage.

     
HUD is listed as an additional secured party with an address of:  Office of Residential Care Facilities, 451 7th Street, S.W., Washington, DC 20410.

     
A Legal Description consistent with that in the Title Policy and Survey is incorporated and attached.

     
A collateral description consistent with that in the New Management Agent’s Security Agreement is incorporated and attached.

     
The agreement is properly formatted for recordation and is legally sufficient under state and local law.

UCC Search

     
Confirm that searches are performed for the New Management Agent and its general partner or manager, as applicable, in the records of the state where the Project is located and the respective states of origin of the entities searched.

     
Confirm with the program office that a search of filings by other creditors or in other jurisdictions is not warranted.

     
Confirm that no prior UCC filings against the personalty of the Project exist (except those to be released in connection with the transaction or as approved by HUD).**

*Note: HUD permits modified versions of the sample Operator Security Agreement to be used for management agents due to distinctions in the role of management agents. Consult the program office for sample modified versions of security agreement acceptable to HUD.
**Note: Existing equipment leases need not be disturbed to the extent reasonably necessary for operation of the Project. However, the Management Agent’s Security Agreement must ensure the attachment of the Lender’s first priority security interest to any leased equipment if the New Management Agent obtains title of financed equipment upon release of a purchase money security interest.



	
	Comments:



	7.

Deposit Control Agreement(s)

(if applicable)
	Review Items:

     
See Review Items in Part I, Sect. 13.



	
	Comments:



	8.

Opinion of Management Agent’s Counsel

(if applicable)
	Review Items:

     
Ensure compliance with the approved format of opinion (see sample Operator Attorney Opinion).*

     
Confirm that the opinion is dated the same as the date of recordation for the TPA documents.

      
Confirm that all documents reviewed for the transaction are accurately dated and described.

     
If litigation is disclosed in the opinion and/or attached litigation searches, bring to the attention of the program office.

     
Confirm that the following documents are attached:

     
A Legal Description consistent with that in the Title Policy and Survey.

     
Certification of New Management Agent.

     
Status certificates indicating the New Management Agent’s good standing in the applicable jurisdictions.

     
A litigation search and list of pending litigation matters.

*Note: HUD permits modified versions of the sample Operator Attorney Opinion to be used for management agents due to distinctions in the role of management agents as well as distinctions in the requirements for TPA submissions. Consult the program office for sample modified versions of attorney opinion acceptable to HUD.


	
	Comments:



	9.

New Management Agent’s Byrd Amendment Certification

(if applicable)


	Review Items:

     
See Review Items in Part I, Sect. 15.



	
	Comments:



	10.

Certification of Re-Typed HUD Forms

(if applicable)
	Review Items:

     
See Review Items in Part I, Sect. 16.



	
	Comments:
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