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Guidance for Section 30 Proposals Related to EPC Transactions
Summary

Where any financing transaction involves a security interest or other encumbrance in public housing property, PHAs are required to obtain written approval from HUD of the security interest or encumbrance pursuant to Section 30 of the U.S. Housing Act of 1937 (1937 Act).  HUD approval of Energy Performance Contracts (EPC) and associated Energy Services Agreements do not constitute approval of the security interest, and a separate approval must be obtained.  

Under some lease-purchase agreements (otherwise known as municipal leases, the typical financing structure for an EPC), ownership of the equipment may reside with the third party, e.g., a bank, ESCo, etc.  Under this scenario, where the ownership resides with a third party, a Section 30 approval is not required.  Where ownership of the equipment resides with the PHA and a lien or other encumbrance exists on the equipment, a section 30 approval is required.

HUD’s Section 30 review focuses narrowly upon the security interest or encumbrance, and does not evaluate or approve the financing.  
Submission Requirements

1. Submission to the HUD Field Offices: To obtain Section 30 approval related to an EPC transaction, PHAs must submit to the HUD Field Officedocumentation that all of the properties included within the EPC have current (i.e., have not expired and will not expire during the term of the EPC) and effective (i.e., no liens or encumbrances prior to the Declarations of Trust) Modernization Declaration(s) of Trust (DOT(s)) (form HUD-52190-B) recorded against them. The PHA should submit to HUD’s Field Office copies of all modernization DOTs for all of their Non-Mixed Finance public housing properties included within the EPC,and a certification from their counsel that these represent all of the non-mixed finance public housing properties, both real (e.g., real estate or buildings) and personal property (e.g., fixtures, equipment, reserves or bank accounts), that will be subject to the security interest or other encumbrance related to the EPC, and that in each instance the DOTs are recorded prior (both in time and position) to the security interest or other encumbrance that will be recorded pursuant to the EPC, and that they will remain current and effective for the term of the financing.  If the PHA Counsel is unwilling to offer such a certification, the PHA may submit a title report, along with a certification from the PHA that the DOTs and the title report cover all of the public housing properties, both real and personal property, that will be subject to the security interest or encumbrance related to the EPC.  Further, where HUD determines a higher level of documentation is needed, HUD reserves the right to require a title report.

DOTs and/or Declaration of Restrictive Covenants (DRCs)are not required to be submitted for mixed finance projects. 

2. Submission to the Office of Public Housing Investments (OPHI): The PHA must also submit a request for a Section 30 approval (EPC Section 30 Proposal)in the form of a letter to the Deputy Assistant Secretary, Office of Public Housing Investments, describing the financing and the security interest, and requesting HUD’s approval of the security interest.   The submission to OPHI should include:

· A PHA counsel’s opinion, which opines that the PHA has the authority to enter into the transaction and provide the security interest or encumbrance it is requesting HUD’s approval for, , and that the transaction complies with the requirements of the 1937 Act, as amended, federal regulations, and the Annual Contributions Contract (ACC), as amended.

· The PHA must submit evidence of a PHA Board resolution that authorizes the PHA to undertake the EPC financing and enter into all financing documents and provide all security interests or encumbrances that are part of  the EPC financing.  The Board resolution must also provide authorization for the Executive Director or other executive staff to negotiate and enter into all legal documents required as part of the transaction.

· A matrix providing the following for each project or property on which a security interest or encumbrance is requested:

1. Project name

2. Project number

3. If less than an entire project, a description (building addresses and/or site description) of the property upon which a security interest is being provided.

4. Property description and location if the security interest or encumbrance is not on real property

5. Description of Security Interest or Encumbrance

· PHAs must submit one hard copy and one electronic copy of the complete EPC Section 30 Proposal to: 

Attention: Dominique Blom
Deputy Assistant Secretary
Office of Public Housing Investments
Room 4130

451 7th Street SW
Washington, DC 20410

· One hard copy of a complete EPC Section 30 Proposal and one electronic copy must also be sent to the appropriate Director of Public and Indian Housing in the Field Office.  As noted above, the Field office Director should also be sent a copy of DOTs and title documents (these are not sent to OPHI). 

Field Office Review 

· Upon receipt of the Modernization (form HUD-52190-B) DOTs and PHA counsel certification or title report, the Field's Public Housing Office shall provide copies of the documentation to Field Office Counsel and request that they review the documentation and coordinate their review with Headquarters’ Counsel.  

· Field Office Counsel shall review the matrix, the DOTs, and PHA counsel certification (or in the alternative, a title report) and provide an e-mail confirmation to Headquarter’s Counsel, the Field Public Housing Director and the OPHI Alternative Financing Specialist (conducting the Section 30 review)that that the documentation submitted by the PHA is sufficient to establish that there is a Modernization DOT(s) recorded prior to the security interest and/or encumbrance on each non-mixed finance property that will be part of the EPC, and that is what will be effective for the term of the EPC financing

· Headquarters Counsel will review the opinion provided by the Field Counsel confirm that the documentation submitted is acceptable  and sufficient to establish that there is an effective Modernization DOT(s) recorded prior to the security interest or encumbrance associated with the EPC on each non-mixed finance property that will be subject to the EPC security interest or encumbrance.    

· Document Retention: The Field Office shall retain all documents associated with the DOT reviews.
If you have any questions or concerns regarding the necessary documentation required for a Section 30 proposal, please contact Kevin Gallagher at 202-402-4192 or by email at Kevin.J.Gallagher@hud.gov.
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