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[bookmark: _DV_M2]OPERATING FUND FINANCING ACC AMENDMENT	Comment by Kevin Gallagher: No modifications are permitted other than in the highlighted sections of the document.
[bookmark: _DV_M3]TO CONSOLIDATED ANNUAL CONTRIBUTIONS CONTRACT

[bookmark: _DV_M4]Section 1.  This Operating Fund Financing ACC Amendment to the Consolidated Annual Contributions Contract (“Financing Amendment”) covers the program (“Program”) for the modernization (enter development or rehabilitation if appropriate) of  __  public housing units for the _____________________, a housing authority which is a public body and body corporate and politic of the State of ______________ ( “Authority”) to be carried out pursuant to the Operating Fund Financing Program (“OFFP” or “Program”) authorized by Section 9(e)(1)(I) of the United States Housing Act of 1937 (“1937 Act”) and Capital Fund Program authorized by Section 9(d) of the Act and any applicable successor programs, (if proceeds to be used for development insert “and Development Proposal” or “and Mixed-Finance Proposal” as applicable), as approved by HUD, together with the proceeds of the financing (“Financing”) by the lender (“Lender”) pursuant to the Loan Agreement (enter appropriate name of financing documents, if different) between the Lender and the Authority, and secured as specified in a Promissory Note (enter appropriate name of financing documents, if different) (together the “Financing Documents”).  The Financing is collateralized and repaid by the Authority’s Excess Cash.  Excess Cash is defined as the amount of Operating Reserves available for financing as detailed in the Operating Reserve Schedule (attached).  Financing Documents are as defined in the HUD letter (“HUD Approval Letter”) approving the Authority’s OFFP proposal. 

[bookmark: _DV_M5][bookmark: _DV_M8]	Section 2.  This Financing Amendment is amendment number___ (contact the field office for the next sequential amendment number, date, etc) to the Consolidated Annual Contributions Contract Form HUD-53012A and Form HUD-53012B Number: ___dated ___________(together with any amendments thereto and modifications thereof, the “ACC”). 	Comment by Kevin Gallagher: The OFFP ACC amendment modifies the 1995 version of the ACC.  OGC has indicated that it will not approve an OFFP unless the PHA adopts the 1995 version of the ACC.  If the date of the ACC is before 1995, you must require the PHA to adopt the 1995 version.  After it is signed, you will need to get the number, date, and amendment number from theFO.

[bookmark: _DV_M9]	Section 3.  The ACC is amended to evidence the approval by HUD of the Financing identified in Section 1 of this Financing Amendment, and as further defined in the HUD Approval Letter.  This Financing Amendment is part of the ACC.  

[bookmark: _DV_M10]	Section 4.  The following provisions are applicable to the Financing and the Program, notwithstanding any provision of the ACC to the contrary:

[bookmark: _DV_M11][bookmark: _DV_M16][bookmark: _DV_M17]	(A) PHAs may undertake non-revolving loans pursuant to the OFFP.  PHAs must obligate 90% of the proceeds of the Financing (“OFFP Proceeds”) within 24 months of executing the Financing Documents (“Obligation End Date”) and expend 100% of the OFFP Proceeds within 48 months of executing the Financing Documents (“Expenditure End Date”). 

	Within seven days of the Obligation End Date, and then again within seven days of the Expenditure End Date, the Authority shall submit a Performance and Evaluation report to the appropriate HUD Field Office, documenting the obligation and expenditure of the OFFP Proceeds, along with a Certification signed by the Executive Director of the Authority, attesting to its accuracy.  

[bookmark: _DV_M18]	If, for reasons noted in the HUD Approval Letter, the Authority causes the HUD Approval Letter to lapse, then this ACC Amendment shall be null and void.  

[bookmark: _DV_M19][bookmark: _DV_M20][bookmark: _DV_M22][bookmark: _DV_M24][bookmark: _DV_M28][bookmark: _DV_M29][bookmark: _DV_M30]	(B) OFFP Proceeds may be expended only for the (modernization or development – enter appropriate)  of public housing.  The Authority shall provide for the application of the proceeds of the Financing (in such detail as shall be reasonably required by HUD) in the same way it would a Capital Fund grant used for (modernization or development – enter appropriate).  The Authority shall report obligations and expenditures of Financing proceeds quarterly to the appropriate HUD Field Office, and HUD’s Office of Public Housing Investments for MTW agencies, via the submission of Performance and Evaluation Reports.

(C) Collateralization and payment of the OFFP transaction debt service is a permissible use of Operating Fund Program moneys. Once the undertaking of the OFFP transaction and the execution of the OFFP transaction documents have been approved by HUD, other than the Mixed-Finance and Evidentiary approval if applicable, no further approval shall be required for the Authority to utilize OFFP moneys for payment of OFFP transaction debt service in accordance with the terms of the HUD Approval Letter.  

(D) HUD hereby agrees that amounts used to collateralize the OFFP transaction or used to make debt service payments under the OFFP in amounts as reflected on the debt service schedule approved by HUD are authorized and under current law are not subject to recapture, and that no regulatory waiver is necessary to disclaim effectively any right, title and interest of the United States in and to such amounts.  Nothing in this paragraph shall prevent HUD from recapturing funds from the Authority (as opposed to the lender) in accordance with applicable law.

(E) HUD acknowledges and agrees that the Loan is being made by an entity that relies on the full and timely payment of such HUD amounts, subject to the availability of appropriations and pursuant to the HUD Approval Letter and the Financing Amendment.  HUD further acknowledges and agrees that, notwithstanding the provisions of that certain HUD General Depository Agreement (form HUD 51999 (6/91))(“GDA”) entered into between the Authority and the Depository, (including the Lender or other Depository authorized by the Loan Documents), permitting HUD as third-party beneficiary thereof to block payment from specified Authority accounts, HUD will not exercise such right if the effect would be to reduce or delay any scheduled debt service or redemption payment on the Loan.  HUD agrees that notwithstanding the provisions of Sections 3 and 5 of the GDA, the Lender’s approval shall be required prior to the Depository’s obligation under said Sections 3 and 5 of the GDA becoming effective.  Furthermore, HUD shall take no action to withdraw the Authority’s collateral held by the lender which will be used to repay the Financing unless required by law. HUD further acknowledges and agrees that in the event of a conflict between this paragraph and the GDA, the obligation of HUD set forth in this paragraph shall prevail.

Section 5.  

(A) With respect only to public housing (developed or modernized – enter appropriate) with funding covered under this Financing Amendment (“Project Units”), Section 8 of the ACC is modified in its entirety to read as follows:

“The Authority shall execute and file for record against the Project Units, prior to the recordation of any other encumbrance, a Declaration in the form approved by HUD.  The Declaration shall confirm and evidence the Authority’s obligation, during the term of this Financing Amendment and during such further period when such approval may be required by law as then in effect, to develop, maintain and operate the Project Units in compliance with the Applicable Public Housing Requirements.  The Declaration shall provide further that it may not be modified, amended or released without the prior written approval of HUD.”

	Section 6.

(A)	 By executing this Financing Amendment, the Authority represents, warrants and agrees that it will apply all proceeds of the Financing (i) as approved by HUD in connection with HUD’s consent to enter into the Financing Documents, and (ii) for the (rehabilitation or development – enter appropriate) of public housing.  Additionally, the Authority represents, warrants and agrees that it has insurance coverage in conformance with Applicable Public Housing Requirements (defined below in Section B(2)), including the Consolidated ACC.  The Authority hereby further covenants that prior to terminating or amending any form of required insurance or seeking permission to self insure in accordance with Section 4 of the ACC and the public housing requirements, it shall apply to HUD for a waiver of any form of required insurance or permission to self insure, and it shall obtain written approval from HUD to amend its OFF approval and this Financing Amendment to explicitly permit such action.

	(B)  By executing this Financing Amendment, the Authority certifies to HUD and, as applicable, agrees that:
	
	(1)  it will immediately notify HUD of (a) any material change in any representations, statements, certifications or other matters contained in the Authority's Proposal, this Financing Amendment and any Riders thereto, (b) any default of which it has notice under any agreement submitted to HUD as part of the proposal materials hereunder.

	(2)  it will ensure that the OFFP transaction, including but not limited to any financing documents entered into by or on behalf of the Authority, including requirements for admission to public housing, continued occupancy of, management, and modernization or development of public housing unit funds from this transaction is in accordance with all requirements applicable to public housing, including the 1937 Act, HUD regulations thereunder (and, to the extent applicable, any HUD-approved waivers of regulatory requirements), the ACC, this Financing Amendment, the HUD-approved OFFP proposal, the Authority’s standard public housing admissions and occupancy policies adopted in accordance with Federal law and described in the Authority’s approved Public Housing Agency Annual Plan (the “Plan”)  if required, or any approved amendment to the Plan or any contrary provisions in the MTW Agreement, as those requirements may be amended from time to time.  The requirements set forth in subparagraph (2) of this Section 6(B) are hereafter to be collectively referred to as the “Applicable Public Housing Requirements.”

	(C)  Excepting any of the Authority’s assets arising under any program not administered by HUD under the 1937 Act, or as otherwise specifically approved in writing by HUD and described in Section 6(C)(1) below, that, all legal documents that are part of this transaction shall not and do not contain any guarantees, indemnifications, rights of set-off, or other pledges involving the assets of any public housing Project (as the term “Project” is defined in the Annual Contributions Contract) or any Housing Choice Voucher (HVC) related assets of the Authority. 

(1) Lender or any third party may have recourse to the following without further HUD approval: The Authority’s Operating Reserves up to the $_______________ shown as available for financing on the attached schedule and held as collateral by Lender pursuant to that certain Assignment of Deposit from the Authority in favor of Lender.

(2) Other than as listed in Section 6(C)(1) above, the Authority acknowledges that it will not and has not provided any party with a legal right of recourse against: 	Comment by Kevin Gallagher: This is a critical aspect of the OFFP ACC Amendment.  Other than an approved EPC, CFFP or MF projects, there should be no other security interests in PH property.  If it comes back that there is, this needs to be raised to the level of the Director of OCI or FMD, and needs to be identified in the memo recommending approval.

(a) any of their public housing Projects; 
(b) any operating receipts (as the term “operating receipts” is defined in the ACC); 
(c) any of their HCV receipts; 
(d) any of their Capital Funds; or
(e) any of their public housing operating reserve reflected in the Authority’s annual  
operating budget and required under the ACC.  

(3)  Should any assets of the Authority be identified, at a later date, as meeting the criteria set forth in Section 6(C), any guarantees, indemnifications, rights of set off, or other pledges involving those assets will be deemed null, void and unenforceable. 

(4)  Notwithstanding anything to the contrary herein, Sections 5 and 17 of the ACC apply should any financing proceeds be used for non-public housing purposes.  The failure of the authority to comply with the ACC may constitute a default and HUD reserves the right to enforce all remedies available to it under the ACC and any amendments thereto, including conveyance of title or possession and control of the properties to HUD, and any other rights or remedies existing under applicable law, or available at equity.     

(5)  The Authority recognizes and agrees that all obligations created pursuant to the transaction approved by HUD do not constitute a debt or liability of HUD or the United States of America, the full faith and credit of the United States is not pledged to the payment of the obligations, and payment of the obligations is not guaranteed by HUD or the United States.  No action taken by these parties or in these documents shall result in any liability to the federal government.

	(D)  The Authority warrants that it will include, or cause to be included:

(1)  in all its agreements or contracts with the participating parties to the transaction, and in all contracts with any party involving the use of Financing proceeds, a provision that nothing contained in the ACC or this Financing Amendment and any Riders thereto, nor in any agreement or contract between the parties, nor any act of HUD, the Authority, or any of the parties, will be deemed or construed to create any relationship of third-party beneficiary, principal and agent, limited or general partnership, joint venture, or any association or relationship involving HUD, and that the obligations created pursuant to this transaction do not constitute a debt or liability of HUD or the United States, the full faith and credit of the United States is not pledged to the payment of the obligations, payment of the obligations is not guaranteed by HUD or the United States, and no action taken by these parties or in these documents shall result in any liability to the federal government.

(2)  in all legal documents that are part of this transaction, language that prohibits cross-default provisions between this financing transaction and any other financing transaction to which the Authority is a party.

	Section 7.

	(A) Counsel must opine to the following for each requirement listed in Section 7 of this Financing Amendment:

	(1)  An examination of the authority of all parties to the Financing Documents and all persons executing the documents on behalf of the parties has been made and that the parties and said persons were authorized to enter into and execute the Financing Documents; and 

	(2) Each document constitutes a valid and legally enforceable agreement or contract under the laws of the Authority's state of formation and the commitments and/or agreements evidenced thereby can be carried out in accordance with their terms under state and local law, and conform to the provisions of the HUD Approval Letter and the requirements of this Financing Amendment, and that there is nothing in such document that conflicts with, or is inconsistent with, the HUD Approval Letter and this Financing Amendment.  

	(B) Counsel may rely upon the certification of other persons, or the written statements or opinions of other counsel, provided that a copy of each such certification, statement, or opinion must be attached to the opinion of that counsel.

	(C) If counsel predicates an opinion upon "information and belief," then in all such cases the counsel's opinion must contain, or have attached thereto, a statement or description of all of the information upon which the belief of counsel is predicated.

[bookmark: _DV_M31][bookmark: _DV_M32][bookmark: _DV_M33]
[bookmark: _DV_M34]	In consideration of the foregoing covenants, the parties do hereby set forth their seals:

__________________ HOUSING AUTHORITY 
[bookmark: _DV_M35][bookmark: _DV_M36]
[bookmark: _DV_M37]By                                                   				
(Insert Name here)
Executive  Director


[bookmark: _DV_M38]					UNITED STATES OF AMERICA
[bookmark: _DV_M39]					Secretary of Housing and Urban 									Development

[bookmark: _DV_M40]By__________________________                                       	
(Insert Name here)
Director, Public Housing Office
______ Regional Office

[bookmark: _DV_M41]Date: _____________________
