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Office of Appeals
U.S. Department of Housing and Urban Development
Washington, D.C. 20410-0001

In the Matter of:
. ) HUDOA No.  12-M-CH-AWGO0S
Janice Erickson,

Claim No. 770880315-0A
Pctitioner
Janice Erickson Pro se
8301 Maynard Avenue
West Hills. CA 91304
James W. Webster., Esq. For the Sccretary

US Department ot Housing and
Urban Development

Oftice of Assistant General Counsel
for Midwest Field Offices

77 West Jackson Boulevard

Chicago. IL 60604

DECISION AND ORDER

On October 11. 2011, Petitioner filed a hearing request concerning a proposed
administrative wage gamishment action by the U.S. Department of Housing and Urban
Development (“*HUD™) to collect an alleged debt against Petitioner. The Debt Collection
Improvement Act of 1996, as amended. 31 UL.S.C. § 3720D. authorizes federal agencies o use
administrative wage garnishment as a mechanism for the collection of debts owed to the Uinited
States government.

The administrative judges of this Office have been designated to determine whether the
alleged debt in contested administrative wage garnishment proceedings is entorecable against the
debtor. This hearing is conducted in accordance with the procedures set forth at 31 CF.R.

§ 285.11. as authorized by 24 C.F.R. §17.170. The Seerctary has the initial burden of proot o
show the existence and amount of the debt. 31 C.F.R. § 285.1 LK), Petitioner thereafter
must show by a preponderance of the evidence that no debt exists or that the amount of the debi
isincorrect. 31 C.F.R. § 285 1 1(I(8)(i1). In addition. Petitioner may present evidence that the
terms of the repayment schedule are unlawtul. would cause an undue financial hardship to



Pctitioner. or that collection of the debt may not be pursued duce to operation of law. /d.
Pursuant to 31 C.F.R. § 285.11(£)(4). on October 12, 201 1. this Office stayed the issuance of a
wage withholding order until the issuance of this written decision. (Notice of Docketing. Order.
and Stay ot Referral. dated October 12, 2011).

Background

On September 28. 1993, the Petitioner exccuted and delivered a Note to Title West
Mortgage. Inc. in the amount of $20,000 that was insurcd against nonpayment by the Seerctary
pursuant to Title I of the National Housing Act. 12 U.S.C. § 1703 (Scerctary’s Statement. “Sec'y
Stat.” 9 1. filed October 26. 2011, Exhibit I. Note). After Petitioner defaulted on the loan. Title
West Mortgage. Inc. assigned the Note to the United States of America on October 2. 1995 under
regulations governing the Title [ Insurance Program. (Sec’y Stat.. § 2: Declaration of Gary
Sautter. Acting Dircctor of the Asset Recovery Division. Financial Operations Center of the
Unitcd States Department of Housing and Urban Development (“HUD™) (“Sautter Decl.™) dated
October 19, 2011. 9 3).

The Secretary has made eftorts to collect from the Petitioner. but has been unsuccesstul.
(Sec’y Stat.. § 3: Sautter Decl. § 4).

Petitioner is alleged to be indebted to the Sceretary in the following amounts:
a) $8.983.65 as the unpaid principal balance as of September 30, 201 1:

b) $37.43 as the unpaid intcrest on the principal balance at 5.0% per
annum through September 30, 2011

¢) Interest on said principal balance from October 1. 2011, at 5.0% per
annum until paid

(Scc’y Stat.. 4 4: Sautter Decl. 4 4).

Pursuant to 31 C.F.R. § 285.11(¢). A Notice of Intent to Initiate Administrative Wage
Garnishment Proccedings. dated Sceptember 19, 2011, was mailed to Petitioner. (Sec’y Stat.. 4 5:
Sautter Decl. 4 5). In accordance with 31 C.F.R. § 285.11(c)(2)(11). Petitioner was offered the
opportunity to enter into a repayment agreement with HUD under mutually agrecable tenns. To
date. Petitioner has not entered into a written repayment agreement. (Sec’y Stat.. 9 6: Sautier

Decl. §6).

The Sceretary's proposed repayment schedule is 15% of Petiioner’s disposable pay.
(Sec’y Stat., 9 9: Sautter Decl. 9 7.)

Discussion
Petitioner does not contest the validity of the debt to HUD in this case. (Petitioner’s

Hearing Request (“Pet’r Hr'g Req. ™). filed October 11, 201 1), Instead. Petitioner challenges
collection of the debt on the grounds that an administrative wage garnishiment in the amount
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requested by the Secretary will create a financial hardship. /d. Petitioner bears the burden of
proving. beyond a preponderance of the evidence. that the terms of the Seeretary's proposed
repayment schedule would create the claimed financial hardship. 24 C.F.R. § 2851 1(F(S)ii).

This Oftice has held that “[a]ssertions without evidence are not sufficient to show that the
debt claimed by the Secretary is not past duc or enforceable.”™ Troy Williams. HUDOA No. 09-
M-CH-AWGS2. (June 23. 2009) (citing Bonnic Walker. HUDBCA No. 95-G-NY-T300, (July 3.
1996)).

Specifically. Petitioner states: ““the terms of proposed repayment schedule would create
financial hardship. Enclosed is a list of my basic nccessary and necessary expenses cach month
and my total income.... I am proposing a repayment schedule of $50.00 per month: $25.00
biweekly . (Pet'r Hr'g Req.) This Oftice has held that financial adversity docs not invalidate a
debt or release a debtor from a legal obligation to repay it. In re Ravmond Kovalski. HUDBC A
No. 87-1681-G18 (December 8. 1986). However, the existence of financial hardship requires a
mitigation ot the amount of the garnishment allowable by law. 31 C.F.R. §§ 285.11(k)(3).

The Secretary is authorized to garnish up to 15% of a debtor’s disposable pay. which is
calculated by deducting health insurance premiums and any amount required by law to be
withheld from the debtor’s gross pay. including salary and bonuses. 31 C.F.R. § 285.11(1)(2)(i).
(¢). Petitioner’s twice monthly pay statements indicate that her average bi-weekly pay. for one
month from August 2011 through September 2011 is $1.160.00 After subtracting the allowable
deductions for federal income tax withholding ($118.94 biwecekly average); Medicare (516.82
biweekly average): Social Security (FICA) (548.72 biweekly average), and California-Single
$21.80 biweckly average, Petitioner is lefl with an average biweckly disposable pay of $933.72
biweekly.

To determine whether wage garnishment would create a financial hardship. this Office is
able to credit Petitioner’s essential living expenses against her disposable pay. However.
Petitioner has not provided documentary evidence of essential living expenses in the form of
bills and receipts. This Office has ruled that credit may be given for certain essential living
expenses based on a petitioner’s estimates when the “financial information submitted by
Petitioner . . . [was found to be] gencrally credible . .. . In re Elva and Gilhert Locra,
HUDBCA No. 03-A-CH-AWG28 (July 30, 2004). However. none of Petitioner’s estinnates ol
her monthly rent. car insurance., phone coverage. gas. food. cte. are supported by documentary
evidence.  Theretore, notwithstanding this Court’s discretionary powers. as enunciated in Locra.
this Office will not credit Petitioner’s claimed expenses unless and until some amount of credible
evidence in the form of proof of payments has been provided.

Petitioner has provided evidence of a number of monthly expenses that this Oftice will
not credit against her disposable pay. Such expensces include payments for the Africa Renewal.
in support of a child in an orphanage in Africa. This Otfice does not consider payments for
orphanages to be an essential living expense. Sce Charles R. Chumiev. HUDOA No. 09-M-CH-
AWGO9Y (April 6, 2009). Accordingly. this Otfice would exclude the pavments for Petitioner’s
Africa Renewal trom the calculation of her essential houschold expenses.



Furthermore, this Otticc ordered Petitioner. on October 12,2011 and on January 17,
2012. to file documentary cvidencee to prove that Petitioner is not indebted to the Department in
the amount alleged by the Secretary. or that the alleged debt is not legally enforceable against
Petitioner. Petitioner failed to comply with these orders.

In sum, this Oftice will not credit Petitioner with any amount for essential living
cxpenses. A 15% garnishment rate of Petitioner’s biweekly disposable pay. as proposed by the
Secretary. would equal $143.06 and lcave petitioner with a balance of $810.66 cvery two weeks
to cover her monthly expenses. Theretore. 1 find that Petitioner has not provided sutticient proof
that the Secretary’s proposed gamishment at a rate of 15% of Petitioner’s disposable pay would
create a financial hardship for Petitioner within the meaning ot 31 C.F.R. § 285, 1 1((8)ii).

Finally. Petitioner indicated that she wishes to reduce her monthly payment obligations ot
$50.00 to $25.00 per month. This Ottice is not authorized to extend. recommend. or aceept any
payment plan or settlement offcer on behalt ot HUD. Petitioner may wish to discuss this matter
with counsel for the Secretary or Lester J. West, Director. HUD Albany Financial Operations
Center. 52 Corporate Circle, Albany. NY 12203-5121. His telephone number is 1-800-669-
5152, extension 4206.

ORDER

The Order imposing the stay of referral of this matter to the U.S. Department of Treasury

for administrative wage garnishment is VACATED. [t is hercby

ORDERED that the Secretary 1s authorized to seck collection of this outstanding debt by
means of administrative wage garnishment in the amount of 15% of Petitioner’s disposable pay.

1. Alexander Manuel
Admimistrative Judge

March 27. 2012



