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Subject:  Revised Procedure for Review and Approval of Waivers of Directives

     This notice revises a previous memorandum dated November 1, 1993

implementing a delegation of authority to waive directives. The Assistant

Secretary for Housing-Federal Housing Commissioner's authority to waive

directives has been delegated to Housing Directors or their designees in the

Super A offices and the Directors of the Multifamily and Single Family

Divisions. The term "Authorized Approving Official" means Housing Directors

and Directors of Multifamily and Single Family Housing.

I.   Authorized Approving Official and HUD Counsel Reviews

     Before reviewing the merits of a waiver request, the Authorized

     Approving Official must address the legal authority to act on the

     matter.  Some directives repeat requirements cited in other texts that

     cannot be waived. For example, a provision mandated by statute cannot be

     waived; a regulation can only be waived by the Assistant Secretary.

     Requirements set forth in competitions, including but not limited to

     competitive "notices of funding availability" (NOFAs) cannot be waived.

     The Assistant Secretary may elect at any time to except any particular

     directive or provision of a directive from this delegation of authority.

     The Authorized Approving Official must clear a waiver with field

     office's counsel in the first instance in which a waiver is granted.

     Thereafter, where a waiver is essentially identical to one previously

     cleared with the field office's counsel legal clearance is not required.

     A determination that a waiver request is essentially identical to

     another previous waiver should be made taking into consideration whether

     the same directive provisions are involved and the factual situation is

     materially the same. Where there are questions, legal counsel should be
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     consulted.  The waiver need not involve the same applicant, project, or

     property to be considered essentially identical.

     Field Office officials are best situated to assess and react promptly to

     requests for relief from administrative requirements of general

     applications, where specific circumstances, unanticipated under the

     directive warrant a departure from the ordinary standard.  Waivers

     should not be used in cases where the Authorized Approving Official

     simply disagrees with a policy stated in a directive.  Waivers granted

     by Authorized Approving Official are applicable only within the

     geographic jurisdiction of that official.  If a waiver request can be

     entertained, the ultimate responsibility for the decision rests with the

     Authorized Approving Official.  This decision must be justified and

     documented.  The Authorized Approving Official is encouraged to consult

     with other HUD officials as necessary for the proper resolution of the

     issue.

II.  Recordkeeping Requirements

     A.   Submission requirements.

          The Authorized Approving Official shall transmit a copy of the

          executed waiver decision to the Director, Management Services

          Division, the FHA Comptroller; and the Deputy Assistant Secretary

          with jurisdiction over the subject matter.  The attached reporting

          format should be used and the submission to Headquarters made

          within two working days.

     B.   Maintenance and use of records.

          (1)  Headquarters Office of Housing shall maintain a record of all

               waiver decisions (i.e., grants or denials), for a period of

               one year.  (This is not a substitute for the recordkeeping

               required of HUD's Office of Administration, under the

               procedures set forth in HUD's statement of policy issued on

               April 22, 1991, titles "Waiver of Regulations and Directives

               Issued by HUD; Supersession of Redelegations of Authority.")

          (2)  The program office, Deputy Assistant Secretary, and the FHA

               Comptroller shall review waiver decisions to (a) help

               determine, over time, where a particular directive should be

               revised, or (b) acquire a better understanding of how

               different field offices address similar issues.

          (3)  The Management Services Division shall prepare a quarterly

               compendium of all waiver decisions issued over the preceding

               quarter.  The compendium shall list the following information:

               (a)  the issue addressed in the waiver decision;

               (b)  the date the waiver was granted or denied; and

               (c)  the office that issued the waiver decision.

     A copy of form HUD-2, "Request for Waiver of Housing Directive," is

attached with revisions referenced in this notice.

Nicolas P. Retsinas                          Nelson A. Diaz

Assistant Secretary for Housing-             General Counsel

  Federal Housing Commissioner
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Attachment

ATTACHMENT

ATTACHMENT IS FORM HUD-2, REQUEST FOR WAIVER OF HOUSING DIRECTIVE.

