U.S. Department of Housing and Urban Development

OFFICE OF HOUSING

Special Attention of:              
Notice H 98-10 (HUD)

All Section 236 Project              
Issued: February 26, 1998

Mortgages, Managing Agents,

and HUD Asset Management Staff   
Expires: February 28, 1999

                          

Cross References:

Subject: CALCULATING AND RETAINING SECTION 236 EXCESS INCOME

APPLICABILITY:  This Notice applies to all Section 236 Projects

                whose mortgages are insured or held by-HUD and to

                non-insured State Agency projects whose mortgages

                are assisted under the Section 236 program.  All

                Section 236 projects must use the new Form HUD-93104
                attached to this Notice.  Only Section 236

                projects with mortgages currently insured (not

                HUD-Held or State Agency non-insured projects)

                may participate in retaining some Excess Income.

I.   Purpose: Section 221(c) of the Department's Fiscal Year 1997

     Appropriations Act, P.L. 104-204, amended Section 236(g) of

     the National Housing Act to require that Excess Income (rent

     collected in excess of Basic Rent) be computed on a unit-by-unit

     basis and to permit project owners with mortgages

     insured under Section 236 to retain some or all of their

     Excess Income if pre-authorized by HUD and under such terms

     and conditions as established by HUD.  The wording of the

     statute does not permit State Agency non-insured Section

     236-assisted projects or HUD-Held Section 236 projects to

     retain any Excess Income.  The Department is implementing

     this requirement effective with rent collections for the

     month of March 1998.  While the way Excess Income is

     computed could result in increased cash remittances to HUD

     in some instances, the Department will allow eligible

     projects to retain some portion of their Excess Income and

     increase the overall benefits to these Section 236 projects.

     The Form HUD-93104 dated 2/98 and the accompanying

     instructions have been simplified and changed to reflect

     this new legislative mandate.  The Form HUD-93104A has been

     eliminated because the needed information can be taken

     directly from the rent rolls; eliminating this redundant

HMMMMP: Distribution: W-3-1, R-1.,R-2,R-3-].(H)(RC),R-3-2,R-3-3,R-6,R-6-2,R-7,

                   R-8, ASC

                                                  2

     form also will result in significant time and cost savings

     to the owners of Section 236 projects. Note: The

     instructions on Form HUD-93104 require that the rent rolls

     must be able to support the calculation of Excess Income for

     all units in the project.  All Section 236-assisted projects

     are to use the Form HUD-93014 dated 2/98 beginning with

     rents collected beginning March 1, 1998.  Previous editions

     of this form are obsolete and may not be used.

II.  Industry Comments: The Department sought and obtained

     comments and suggestions from the affected industry groups

     about what criteria the Department should establish to

     permit retention of Excess Income.  The Department has tried

     to accommodate the industry to the greatest extent possible

     in issuing this Notice.

III. Revised Procedures: Excess Income consists of-cash collected

     as rent from the residents by the-mortgagor, on a unit-by-unit

     basis, that is in excess of the HUD-approved Basic

     Rent.  The revised Form HUD-93104 dated 2/98 and its

     accompanying instructions must be used to show the amounts

     collected, the amounts authorized to be retained, and the

     amounts due HUD monthly.

NOTE:   For projects with project-based Section 8

        assistance, Section 8 vacancy and damages claims are not

        considered when computing Excess Income.

The Secretary is authorized to allow deserving and reliable

owners of projects whose mortgages are presently insured

under Section 236 to retain Excess Income in order to

maintain adequately the low- and moderate-income character

of the projects and for other purposes deemed to benefit the

project and its tenants.

Who may participate and retain Excess Income.  In general,

all Section 236 projects with mortgages insured by HUD may

be allowed to retain Excess Income unless:

A.   They owe HUD Excess Income from prior periods.  All

     past due, unpaid Excess Income must be paid in full to

     HUD before future Excess Income may be retained.

B.   They are subject to administrative sanctions such as

     debarment, suspension, or any other form of denial of

     participation.  Until sanctions expire or are

     terminated by HUD, these projects must remit all Excess

     Income to HUD monthly.

C.   They have major unresolved audit findings or have not

     complied with requests by HUD to take other corrective

     actions.  Examples include but are not limited to:
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     Management acceptable to HUD has not been provided,

     commingled funds have not been separated, loans to or

     from other projects have not been eliminated, or

     unauthorized distributions have not been restored to

     project operating accounts.

Mortgagors meeting the above criteria and who are

preauthorized by their HUD Field Offices to retain some or

all of their Excess Income may retain Excess Income to the

extent it is or will be used for one of the five purposes

shown below.  It is necessary to obtain advance approval

from HUD to retain Excess Income, which can be used for any

or all of the following purposes.

1.   Project operating shortfalls, including repair costs;

2.   Future repair costs for projects, including--increasing

     deposits to the Reserve Fund for Replacements;

3.   Service coordinators;

4.   Neighborhood networks;

5.   Enhance supportive services for the elderly.

IV.  Requesting HUD's Approval to Retain Excess Income:

Mortgagors who believe they may be eligible to retain Excess

Income and who would use it for one or more of the

authorized purposes listed above should request in writing

HUD's permission to retain their Excess Income.  In the

letter to their HUD Field Office they should outline and

briefly describe the uses to which retained Excess Income

would be put.  Whenever the intended purposes to which

Excess Income would be used changes, mortgagors should

notify their local HUD offices of the proposed changes and

obtain HUD's permission for such changes.

V.   HUD Field Office Response:  HUD staff will review the

mortgagors' requests and issue letters of permission or

denial.  If a mortgagor's request is denied, HUD staff must

cite the specific reasons for denial and state what would be

required of the mortgagor to receive HUD's permission to

retain Excess Income.  When the mortgagor has corrected the

conditions to HUD's satisfaction, the Field Office should

inform the mortgagor in writing so that it may begin to

retain Excess Income on a prospective basis.

VI.  HUD's Withdrawal of Approval to Retain Excess Income:  The

retention of Excess Income by mortgagors is a privilege, not

a right, extended by the Department to responsible owners.

If a mortgagor becomes ineligible to retain Excess Income

for any of the reasons enumerated in the preceding Section

III, the HUD office of jurisdiction may notify the mortgagor

in writing that it has become ineligible to retain Excess Income
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and that all future Excess Income collected is to be remitted to

HUD.  This letter should be sent via certified mail, and it should

indicate a prospective 30-day effective date.  The letter

also should state the specific reasons for HUD's withdrawal

of approval, and it should indicate what actions the

mortgagor would need to take in order to participate again

in the retention of Excess Income in the future.

Additionally, should the mortgagor fail to provide the

annual description of its uses of the retained Excess Income

as required by Section IX below, HUD may withdraw its

approval to retain Excess Income.

VII. Remitting Excess Income to HUD:   All Excess Income due HUD

as calculated in accordance with these revised procedures is

the property of the Federal Government.  It must-be remitted

to HUD monthly, without any delay for any reason.

Mortgagors are not entitled to keep the Excess Income due

HUD that is in excess of any amounts that are authorized by

HUD for them to retain.  Mortgagors are assuming the role of

HUD's fiduciary agent in collecting and remitting Excess

Income.  HUD may use any lawful means at its disposal,

including recovery against the required fidelity bonds, to

collect unremitted Excess Income that is improperly retained

by mortgagors, their managing agents, or others.

VIII. Accounting:  The collection and retention of Excess Income

by the mortgagor of a project with a mortgage presently

insured under Section 236 shall be treated as follows in the

required audited annual financial statements.  Excess Income

that is retained by such a mortgagor should be considered as

Rent Revenue and should be booked using Account No. 5190,

"Rent Revenue, Miscellaneous," until further notice.

Nonprofit mortgagors subject to the Single Audit Act and

OMIB Circular A-133 need to include retained Excess Income

in the formula used to calculate expended federal

assistance.  Excess Income that is to be remitted to HUD

should not be considered "revenue" but rather as pass-through

cash receipts and disbursements, since the mortgagor

entity is only a conduit for the funds remitted to HUD.

However, if the retained Excess Income is not used for any

of the authorized purposes, this fact must be disclosed by

the auditor in the Compliance portion of the annual audit

and any such amounts improperly retained and used must be

remitted to HUD as Excess Income.

IX.  Other Reporting Requirements:  The mortgagor of a project

with a mortgage presently insured under Section 236 shall,

within the deadlines as may be established by HUD for the

submission of their annual audited financial statements,

provide annually the local HUD office of jurisdiction with

two copies a brief narrative description of the amounts of

Excess Income retained during the prior fiscal year of the
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project and the uses made of that retained Excess Income.  The

Department does not anticipate that this narrative report would

be more than about one page in length.  The Department does not

wish to receive an unnecessary or superfluous amount of detail

about the uses of the retained Excess Income, but failure to

submit this brief narrative report could Jeopardize the

privilege of retaining future Excess Income. Mortgagors are

to certify the truth and accuracy of their statements in

this report under penalties provided by 18 U.S.C. 1001,

1010, 1012 and 31 U.S.C. 3729, 3802.

X.   Local HUD Office Actions: The local HUD offices should

review the annual descriptions for general compliance with

the mortgagor's intended uses of Excess Income and ask

mortgagors for clarification as necessary.  Local HUD

offices should forward one copy of the reports to the Deputy

Assistant Secretary for Multifamily Housing Programs soon

after receiving them.

XI.  Effective Date: The effective date of this Notice is the

date of the Notice.  This Notice is effective for the rents

collected for the month of March 1998.

NOTE:      Previous editions of Form HUD-93104 are obsolete and

may not be used after the effective date of this Notice.  Form

HUD-93104A is cancelled.

Attachment: Form HUD-93104 dated 2/98, with instructions.

                         Nicolas P. Retsinas

                         Assistant Secretary for Housing -

                         Federal Housing Commissioner

