	HUD Attorney Closing Punchlist
Section 232 – Refinance or Acquisition
	U.S. Department of Housing

 and Urban Development




	232 Legal Punchlist - Refinance  
	[insert name of project and FHA number]



Instructions:  

The legal punchlist and checklist are applicable to 232/223(f) and 232/223(a)(7)s transactions and are intended to be a tool to assist field counsel in their review of these types of transactions.  Field counsel is responsible for confirming that each review item has been completed (for instance, in reviewing the Intercreditor Agreement, field counsel must confirm that the names of the parties have been inserted; field counsel is not responsible for inserting the names of parties).  They are ordered in a way that may make closings by mail easier.  The documents are grouped according to who might submit the documents (Lender’s Counsel, Borrower’s Counsel, Title Company).  
1. In the column to the immediate left of each review item, indicate whether that review item has been satisfied.  Y = yes, N = no, - = not applicable.  HUD counsel should request Lender’s Counsel to include a computer generated redline against the applicable form to show how the form has been changed. 

2. Ensure that the Section of the Act is referenced correctly in all documents.  Use 
· “Section 232 pursuant to Section 223(a)(7)” (for a refinance of a new construction or substantial rehab loan that is already insured by HUD), 

· “Section 232 pursuant to Section 223(f) pursuant to Section 223(a)(7)” (for a refinance of an existing project currently insured by HUD under Section 232 pursuant to Section 223(f)), or 
· “Section 232 pursuant to Section 223(f)” for a refinance of an existing project that is not already HUD-insured or that is applying under Section 223(f) because it does not meet the criteria for Section 223(a)(7), as appropriate.
3. Note that review items may need to be adjusted for state specific differences.
One Part Review - If neither AR Financing nor a Master Lease is involved, all documents are to be submitted after the firm commitment has been issued, unless otherwise instructed by HUD. 

Two Part Review - In the instances provided below, HUD will continue to do a two part review of the closing package.
1. AR Financing - If the project involves AR financing, the following items must be submitted to HUD for legal review prior to issuance of the firm commitment.  Submit items 1, 3, 4, 5, 6 (including cash flow chart), 7, 8, and 9.  All other documents are to be submitted once the commitment has been issued.
2. Master Leases - If a master lease is required, the following items must be submitted for HUD legal review prior to issuance of the firm commitment letter, 1, 3, 4, 5, 11, 12, 14, and 48.
Type project specific information here to use as a quick reference when reviewing the draft documents:

	Project Name:       
Project Location:       
Project Number:       
Section of the Act:       
Licensed Beds/Units:       
 

Mortgage Amount: $     
Interest Rate:       
P & I: $     
Maturity Date:       
 

R4R Monthly: $     
R4R Initial Deposit: $​     
	Borrower:       
Operator:       
Master Tenant:       
Lender:       
A/R Lender:       
 

Inspection Fee: $     
MIP:  $     
 

Non-Critical Repairs: $     
Repair Escrow: $     


	ADMINISTRATIVE DOCUMENTS

	1
	Contact Sheet 
HUD Attorney will provide a copy of his/her comments on the Part I documents, if there are any Part I documents, to the OHP underwriter and Lender’s Counsel.  
HUD Attorney will provide a copy of his/her comments on the complete closing package to the OHP closing coordinator and Lender’s Counsel.



Comments:      


	2
	HUD Firm Commitment, Amendments and Assignments
Review for project-specific requirements, including special conditions and required escrow deposits.

Notify OHP of any possible errors based on a comparison of the firm commitment (and amendments) to the draft closing documents.

Assignment of Commitment consistent with OHP approval.
Confirm that the firm commitment has not expired or has been properly extended to the date of closing.
NOTE: Throughout this punchlist, all references to the commitment include any and all amendments thereto.



Comments:      


	3
	Approvals, Waivers and Early Correspondence with HUD

Review OHP approvals (such as an approval of a non-single asset owner or operator) and waivers.

Ensure approvals and waivers are signed by a person with delegated authority.

Review correspondence that occurred before HUD Attorney was assigned, including HUD approval of certain litigation or proposed structures (master lease structures, AR financing structures, etc.).



Comments:      


	4
	Lender’s Narrative

Not applicable – no part I review required; OR

Review for project-specific details.
Notify OHP of possible errors, inconsistencies or items that warrant further clarification based on a comparison of the Lender’s Narrative to the draft closing documents.


Comments:      


	5
	Portfolio Acceptance Letter
Not applicable – not a medium or large portfolio; OR:

Review flow charts or diagrams that may be useful in understanding the structure of the deal.

Discuss with HUD lead counsel for the portfolio/previously-assigned HUD Attorney and/or OHP staff any special considerations related to the portfolio, including but not limited to, any master leases, cross-guaranties, deposit control agreements, and/or AR financing, and consider requesting redlines against documents   previously approved at previous closings for the portfolio.



Comments:      


	ACCOUNTS AND ACCOUNTS RECEIVABLE DOCUMENTS

	6
	Accounts Receivable Financing Documents

Not applicable – no AR financing; OR:

Cash flow chart to be attached to the Operator Security Agreement (HUD-92323-ORCF).
AR Loan Agreement - In the event of a conflict between the terms of Intercreditor Agreement and the AR loan documents, the terms of the Intercreditor Agreement shall govern and control.
AR loan note(s)
Security agreement(s) running in favor of the AR Lender
Guaranties, pledges and/or other side agreements
UCC Financing Statements and control agreements (DACAs) in favor of the AR Lender


Comments:      


	7
	Intercreditor Agreement (HUD-92322-ORCF)
Not applicable – no AR financing; OR:

One intercreditor agreement should be completed for each HUD-insured project, even if multiple projects are on the same AR line.
If a project is owner-operated, the borrower on the HUD-insured loan may also be the borrower on the AR line of credit.  Make appropriate changes to the form if this is the case.
Insert names of parties

Recital 1: insert name of lease/agreement and parties to lease/agreement

Section 1: insert property jurisdiction

Section 1.4: insert name of document and make appropriate selections regarding operators of other facilities and Borrower Representative

Section 1.7: list any approved additions to the definition of AR Loan Obligations.

Section 1.8: insert AR Lender’s jurisdiction and property jurisdiction

Section 1.12: insert type of facility, address of facility and facility name

Section 1.19: insert maximum AR loan amount

Section 2.7(b): insert any pre-approved modifications to the AR loan, or delete this section if inapplicable

Section 3.4(a), (b), and (d): ensure the lease cost payment method is acceptable to HUD, with monthly debt service being paid directly to the FHA Lender, or with the FHA Lender able to debit the monthly debt service amount out of a designated account.

Section 4.9: insert either the property jurisdiction or the operator’s organizational jurisdiction

Section 4.10: insert either the property jurisdiction or the operator’s organizational jurisdiction

Add appropriate signature blocks

Schedule 1: list all AR loan documents

Schedule 2: list all HUD loan documents

Schedule 3: list the other facilities, if any

Exhibit A should not be completed at the time of closing.

If the AR loan is, syndicated or participated, satisfy the requirements of Section 20(b)(vi) of the Operator Security Agreement (HUD-92323-ORCF).


Comments:      


	8
	Deposit Account Control Agreement (DACA)
Ensure there are no references to multi-currency accounts or accounts held   outside the U.S.
Deposit account clearly identified
Depository bank will act strictly in accordance with instructions from secured party upon delivery of a notice of exclusive control
Specified time period for depository bank to comply with notice of exclusive control (no more than 2 business days)
No conflicting claims provision (i.e., provision allowing depository bank to deposit account funds with a court upon receiving conflicting claims)

Operator may only terminate DACA with consent of the HUD-insured Lender

HUD is not subject to indemnification requirements if HUD becomes a party to the DACA

No indemnification to depository bank for indirect damages, lost profits, or special, punitive or consequential damages
Depository bank’s right to setoff is subordinate to HUD-insured Lender’s security interest

Depository bank can setoff only to recover unpaid fees and returned items

DACA controls over conflicting agreements between depository bank and account holder

If there is AR financing, the priorities of the HUD-insured Lender and the AR Lender are consistent with the Intercreditor Agreement
Consult OHP if the agreement requires a minimum account balance


Comments:      


	9
	Deposit Account Instructions and Services Agreement (DAISA)
Not applicable – no government receivables; OR: 
HUD-insured Lender has no right to direct disbursements from the account

Deposit account is clearly identified

Clearly identify the account into which funds are swept daily 

No disbursements allowed other than the daily sweep

Operator may terminate the DAISA only upon 30 days advance notice to HUD-insured Lender (and AR Lender, if applicable) 

Consult OHP if the agreement requires a minimum account balance



Comments:      


	MASTER LEASE AND OPERATING LEASE DOCUMENTS

	10
	Master Tenant Estoppel Certificate (HUD-92339-ORCF)
Not applicable – not subject to a master lease; OR:

Lender’s name and address

Date of master lease 

Names of the Borrower and Master Tenant

Project Number
First Paragraph - Lender’s name
Sections A.1 and B.1: identify the master lease by date

Master Lease and all addenda and amendments are attached


Comments:      


	11
	Master Lease and Master Lease Addendum (HUD-92211-ORCF), 
or joinder to existing master lease
Not applicable – not subject to a master lease; OR:

Master Lease

Parties correctly identified

Legal description matches survey and title

Date of master lease
Master Lease Addendum

Section 1: Definitions 
Healthcare  Facilities:  insert reference to proper schedule
Lender:  Lender’s name 
Security Instrument:  define all types
Section 6: Include optional language, if applicable
Section 19: Governing law matches the governing law of the master lease
Schedule 1:

Name of Landlord 

Name of Healthcare Facility 

Address of Healthcare Facility including county and state
Operator’s Name 

Type of Healthcare Facility 

Number of licensed units/beds  per facility type
Schedule 2:

Name of Healthcare Facility 

Name of Landlord 

Loan Amount 

Rent Attributable to Healthcare Facility

Joinder

Identifies original landlords
Adds legal description matching survey and title
Base rent allocation per facility and total rent 
References repairs at new facility, as applicable

Approved use of new facility

Consent to joinder and amendment signed by all landlords and master tenant

NOTE: Sample joinders are available on OGC’s 232 New Document Implementation Site.  

NOTE:  A copy of the underlying master lease must also be collected for the file.


Comments:      


	12
	Cross-Default Guaranty of Subtenants (HUD-92331-ORCF), 
or joinder to existing Cross-Default Guaranty of Subtenants
Not applicable – not subject to a master lease; OR:

Intro paragraph: Name of master tenant (“Sublandlord”) 
First recital: identify use of facilities (i.e., skilled nursing, assisted living, etc.)

Section 15: insert state law governing the master lease.

Schedules:

Name of operator (“Guarantor”) 
Name of facility 
State in which facility is located
Name of borrower (“Landlord”) 

Notice addresses and project number

Joinder

Parties and projects correctly identified

Consent to joinder signed by all parties

NOTE: Sample joinders are available on OGC’s 232 New Document Implementation Site.  

NOTE:  A copy of the underlying Cross-Default Guaranty of Subtenants must also be collected for the file.



Comments:      


	13
	Operator Lease Estoppel Certificate (HUD-91117-ORCF)


Not applicable – no operating lease; OR: 

Change borrower to master tenant if the operator is leasing the property from the master tenant.
Lender’s name and address
The HUD address should be 
Secretary of Housing and Urban Development 

Office of Residential Care Facilities 

451 7th Street SW 

Washington, D.C. 20410 
Subject line:
Name and date of operating lease

Borrower’s name and organizational jurisdiction 
Operator’s name, entity type and organizational jurisdiction
Type of project, project address, project name, and project number

First paragraph: Lender’s name, entity type and organizational jurisdiction

Sections 1(a) and 2(a): identify the operator lease

Exhibit A: list exceptions or state “None”

Exhibit B: Operating Lease and all addenda and amendments attached



Comments:      


	14
	Operator Lease and Addendum to Operating Lease (HUD-91116-ORCF)
Not applicable – no operating lease; OR:

Name and date of operator lease
Definition of Borrower’s Security Instrument: use the proper name of the Security Instrument

Definition of Lender: Lender’s name, entity type and organizational jurisdiction

Definition of Lessee: Operator’s name, entity type and organizational jurisdiction

Definition of Lessor: Borrower’s or master tenant’s (as appropriate) name, entity type and organizational jurisdiction

Definition of Loan: insert loan amount

Definition of Loan Documents: make appropriate selections 

OHP will check the dollar amount of rent to ensure it meets HUD’s requirements.  There is no need to change the form to reference a particular annual lease payment


Comments:      


	ORGANIZATIONAL DOCUMENTS

	15
	Borrower’s Organizational Documents

Name of entity:

Certificate signed by the secretary (or other appropriate officer or designee of Borrower), and dated the day of closing, that the organizational documents attached to the certificate are true and correct copies and have not been amended, modified, rescinded, or revoked and remain in full force and effect.

Filed formation documents, including any and all amendments, certified by the Secretary of State within 30 days of closing, or such longer period of time as approved by HUD Attorney.

Verify exact legal name of borrower is consistent throughout the closing documents.

Term of entity must be either perpetual or at least as long as the term of the loan

The Borrower’s organizational documents (either formation or governing documents) must include the following provisions, which may automatically terminate when the loan is no longer insured or held by HUD (Changes in language that do not change the substance are permitted):

Notwithstanding any clause or provision in [identify both the formation document(s) and the governing document(s)] to the contrary and so long as the United States Department of Housing and Urban Development (“HUD”) or a successor or assign of HUD is the insurer or holder of a loan to [Borrower] (the “HUD Loan”), the following provisions shall prevail:

1. DEFINITIONS. The following terms as used herein shall have the following meanings:

“HUD Loan Documents” shall mean (i) the Regulatory Agreement (as defined below), (ii) the note executed by [Borrower] in connection with the HUD Loan and (iii) the security instrument and any other security agreements executed by [Borrower] in connection with the HUD Loan.

“Regulatory Agreement” shall mean that certain Healthcare Regulatory Agreement – Borrower by and between HUD and [Borrower], and, if applicable, that certain Healthcare Regulatory Agreement – Operator by and between HUD and [Borrower], in connection with the HUD Loan.

“Project” shall mean that certain [skilled nursing facility/intermediate care facility/board and care home/assisted living facility] located in __________, __________, and commonly known as __________.
2. CONFLICTS WITH THE HUD LOAN DOCUMENTS. If any of the provisions of [Borrower’s] [name of organizing document], [this Agreement] or any other organizational document conflicts with the provisions of any of the HUD Loan Documents, the provisions of the HUD Loan Documents shall control.

3. RESTRICTIONS ON AMENDMENTS. No provision required by HUD to be inserted in [this Agreement] or any other organizational document of [Borrower] may be amended without the prior written approval of HUD. No provision of [this Agreement] or any other organizational document of [Borrower] that results in any of the following will have any force or effect without the prior written approval of HUD:

a. Any amendment that shortens the term of [Borrower’s] existence;

b. Any amendment that triggers application of HUD’s previous participation certification requirements (as set forth in Form HUD-2530, Previous Participation Certification, and/or 24 C.F.R. § 200.210, et seq.);

c. Any amendment that in any way affects the HUD Loan Documents;

d. Any amendment that would authorize any member, partner, owner, officer, manager, director, and/or any other person, other than one previously approved by HUD, to bind [Borrower] for all matters concerning the Project that require the consent or approval of HUD;

e. Any change that is subject to HUD’s Transfer of Physical Assets requirements described in Program Obligations, as that term is defined in the HUD Loan Documents; or

f. Any change in any guarantor of any obligation to HUD (including those obligations arising from violations of the Regulatory Agreement).  
4. HUD LOAN AUTHORIZATION. [Borrower] is authorized to execute (i) the HUD Loan Documents in order to secure the HUD Loan and (ii) such other documents as may be required by HUD in connection with the HUD Loan.

5. INCOMING MEMBERS, PARTNERS AND OWNERS. Any incoming member, partner and/or owner of [Borrower] must as a condition of receiving an interest in [Borrower] agree to be bound by the HUD Loan Documents and all other documents required in connection with the HUD Loan to the same extent and on the same terms as the other respective members, partners and/or owners.

6. DISSOLUTION AND CONVERSION. [Borrower] shall not be voluntarily dissolved or converted into another form of entity without the prior written approval of HUD. Upon any dissolution of [Borrower], no right or title to possession and control of the Project, and no right to collect the rents from the Project, shall pass to any individual or entity that is not bound by the Regulatory Agreement in a manner satisfactory to HUD.

7. LIABILITY OF KEY PRINCIPALS. The key principals of [Borrower] identified in Section 38 of the Regulatory Agreement are liable in their individual capacities to HUD as set forth in the Regulatory Agreement.

8. OFFICIAL REPRESENTATIVE. [Borrower] has authorized [name of authorized individual] as its official representative for all matters concerning the Project that require the consent or approval of HUD. The signature of this representative shall bind [Borrower] in all such matters. [Borrower] may from time to time authorize a new official representative to perform this function, but within three (3) business days of doing so, will provide HUD with written notification of the name, address and telephone number of such new official representative.  When an individual other than the individual identified above as the official representative has full or partial authority to manage the Project, [Borrower] shall promptly provide HUD with the name of that individual and the nature of that individual’s management authority.

9. BUSINESS OF [BORROWER]. The business and purpose of [Borrower] shall consist solely of (a) acquiring, owning, operating and maintaining the Project, (b) executing, delivering and performing its obligations under the HUD Loan Documents, and (c) any lawful activities permitted under the law of the state in which [Borrower] is organized that are incidental to the foregoing or necessary or convenient to accomplish the foregoing. [Borrower] shall not engage in any other business or activity. The Project shall be the sole asset of [Borrower], and [Borrower] shall not own any other real estate other than that associated with the Project.

10. INDEMNIFICATION. Any obligation of [Borrower] to provide indemnification herein or in any other organizational documents of [Borrower]   shall be limited to (i) coverage afforded under any liability insurance carried by [Borrower], and (ii) available “surplus cash” of [Borrower] as defined in the Regulatory Agreement.  Until funds from a permitted source for payment of indemnification are available for payment, the Mortgagor entity shall not (a) pay funds to any members, partners, owners, officers and directors, or (b) pay the deductible on an indemnification policy for any members, managers, partners, officers and directors.
NOTE: For owner-operated projects, add the HUD-required language for the operator’s organizational documents to the extent it supplements what is required above.
Evidence that the transaction (loan, leases, loan amount) is authorized, and that the Borrower has the authority to execute the loan documents, if not provided explicitly in the governing documents: a resolution, consent of the partners, consent of the members, or other evidence of proper authorization as local law and custom dictate.
Certificate of incumbency (which may be included in the certificate described above) dated the day of closing, showing the office and term of the Borrower’s officers and key principals and a specimen signature of any officer authorized to execute the loan documents, provided that the certificate shall be made or witnessed by someone other than the party designated to execute the loan documents.
Evidence of Borrower’s qualification to do business in the state where the project is located, if Borrower is not organized in that state.

Certificate of Continued Existence/Good Standing dated within 30 days of closing.



Comments:      


	16
	Organizational Documents for Each Entity in Borrower’s Signature Block

Not applicable – no entities in signature block; OR:

Name of entity:

Certification that documents are current, complete and have not been amended or repealed.

Verify exact legal name of each entity within the borrower’s signature block is consistent throughout the closing documents.

Authorizing Resolution indicates that the entity has the authority to cause the borrower to enter into the contemplated transaction, and designates an authorized signatory.

Certificate of incumbency (may be included in certificate described above) dated the day of closing, showing office and term of the entity’s officers and key  principals and signature of any officer authorized to execute the loan documents, provided that the certificate shall be made or witnessed by someone other than   the party designated to execute the loan documents
Certificate of Continued Existence/Good Standing dated within 30 days of closing


Comments:      


	17
	Master Tenant’s Organizational Documents
Not applicable – not subject to a master lease; OR:

Name of entity:

Certification that documents are current, complete and have not been amended or repealed.

Verify exact legal name of master tenant is consistent throughout the closing documents.

Entity term is greater than or equal to the term of the master lease

Authorizing Resolution indicates that the master tenant has the authority to enter into the contemplated transaction, and designates an authorized signatory.

Certificate of incumbency (may be included in certificate described above) dated the day of closing, showing office and term of the entity’s officers and key  principals and signature of any officer authorized to execute the loan documents, provided that the certificate shall be made or witnessed by someone other than   the party designated to execute the loan documents.
Certificate of Continued Existence/Good Standing dated within 30 days of closing

Qualified to do business in property jurisdiction if the master tenant’s  organizational jurisdiction is different



Comments:      


	18
	Organizational Documents for Each Entity in Master Tenant’s Signature Block

Not applicable – not subject to a master lease, or no entities in signature block; OR:

Name of entity:

Certification that documents are current, complete and have not been amended or repealed.

Verify exact legal name of each entity within the master tenant’s signature block is consistent throughout the closing documents.
Authorizing Resolution indicates that the entity has the authority to cause the master tenant to enter into the contemplated transaction, and designates an authorized signatory.
Certificate of incumbency (may be included in certificate described above) dated the day of closing, showing office and term of the entity’s officers and key  principals and signature of any officer authorized to execute the loan documents, provided that the certificate shall be made or witnessed by someone other than   the party designated to execute the loan documents.
Certificate of Continued Existence/Good Standing dated within 30 days of closing



Comments:      


	19
	Operator’s Organizational Documents

Not applicable – project is owner-operated; OR:

Name of entity:

Certification that documents are current, complete and have not been amended or repealed.

Verify exact legal name of operator is consistent throughout the closing documents.

Entity term is greater than or equal to the term of the Borrower-Operator Agreement
The organizational documents include the following HUD-required provisions: 
Notwithstanding any clause or provision in [this Agreement] to the contrary and so long as the United States Department of Housing and Urban Development (“HUD”) or a successor or assign of HUD is the insurer or holder of a loan secured by [name of facility] (the “HUD Loan”), the following provisions shall prevail:

The following terms as used herein shall have the following meanings:

“HUD Loan Documents” shall mean (i) the Healthcare Regulatory  Agreement - Operator, (ii) the Operator Security Agreement executed by [Operator] in connection with the HUD Loan and (iii) the Assignment of Rents and Leases executed by [Operator] in connection with the HUD Loan.

“Healthcare Facility” shall mean that certain [skilled nursing facility/intermediate care facility/board and care home/assisted living facility] located in __________, __________, and commonly known as __________.
The business and purpose of [Operator] shall consist solely of (a) operating and maintaining the Healthcare Facility, (b) executing, delivering and performing its obligations under the HUD Loan Documents, and (c) any lawful activities permitted under the law of the state in which [Operator] is organized that are incidental to the   foregoing or necessary or convenient to accomplish the foregoing. [Operator] shall not engage in any other business or activity. 
[Operator] shall comply with all applicable Program Obligations, as that term is defined in the HUD Loan Documents, including those related to distributions.

Authorizing Resolution indicates that the operator has the authority to enter into the contemplated transaction, and designates an authorized signatory.

Certificate of incumbency (may be included in certificate described above) dated the day of closing, showing office and term of the entity’s officers and key  principals and signature of any officer authorized to execute the loan documents, provided that the certificate shall be made or witnessed by someone other than   the party designated to execute the loan documents.
Certificate of Continued Existence/Good Standing dated within 30 days of closing

Qualified to do business in property jurisdiction if the operator’s organizational jurisdiction is different



Comments:      


	20
	Organizational Documents for Each Entity in Operator’s Signature Block

Not applicable – project is owner-operated or no entities in signature block; OR:

Name of entity:

Certification that documents are current, complete and have not been amended or repealed.

Verify exact legal name of each entity within the operator’s signature block is consistent throughout the closing documents.

Authorizing Resolution indicates that the entity has the authority to cause the operator to enter into the contemplated transaction, and designates an authorized signatory.

Certificate of incumbency (may be included in certificate described above) dated the day of closing, showing office and term of the entity’s officers and key  principals and signature of any officer authorized to execute the loan documents, provided that the certificate shall be made or witnessed by someone other than   the party designated to execute the loan documents.
Certificate of Continued Existence/Good Standing dated within 30 days of closing



Comments:      


	MISCELLANEOUS DOCUMENTS

	21
	Residual Receipts Note (Non-Profit Borrowers) (HUD-91710-ORCF),
or Surplus Cash Note (HUD-92223-ORCF)
All other secondary financing documents or encumbrance documents (Use Agreements, Regulatory Agreements, etc.)

Not applicable – no secondary financing; OR
Project name and number
Borrower’s name, entity type and organizational jurisdiction
Payee’s name, entity type and organizational jurisdiction
Loan amount in words and numbers

Interest rate in words and numbers

Section 1: 
Maturity date of secondary loan

Details related to HUD-insured loan

Section 9: For residual receipts notes, describe what the loan funds will be used for

Below the maker’s signature, include the certification signed by maker and payee



Comments:      


	22
	License(s)
The license accurately identifies the name and location of the subject project.
All licensees (including co-licensees) have been approved by HUD and comply with all applicable requirements for an Operator (such as signing a regulatory agreement, etc.).
The license type, number of beds and/or units, and level of care are consistent with the firm commitment.
License has not expired. If license is to expire within one (1) month of closing, request sufficient evidence of renewal. If the license does not include an expiration date, request evidence that the most recent renewal fees have been paid.

Type/level of care specified in the license is consistent with definitions in and requirements of § 232 statute. 

Collect other licenses (e.g., Administrator’s License, retirement home license), if applicable. 



Comments:      


	23
	Management Agreement
Not applicable – no management agent; OR: 
The Management Agreement must include the following provisions, which may automatically terminate when the loan is no longer insured or held by HUD:

(1)  The Management Agreement shall terminate without penalty upon failure to comply with the provisions of Management Certification to HUD, or for other good cause, including without limitation for violations of the Healthcare Regualtory Agreement - Borrower, Healthcare Regulatory Agreement - Operator, and/or Healthcare Regulatory Agreement – Master Tenant, if any, thirty days after HUD has mailed to Borrower, or Operator, as applicable, a written notice of its desire to terminate the Management Agreement;  
(2) in the event that HUD determines that any of the Permits and Approvals reasonably necessary to operate the Healthcare Facility is at substantial and imminent risk of being terminated, suspended or otherwise restricted, if such termination, suspension or other restriction would have a materially adverse effect on the Project, the Management Agreement shall terminate immediately without penalty upon HUD’s issuance of a notice of termination to Borrower, or Operator, as applicable, and such management agent; and 
(3) the Management Agreement may not be assigned without the prior written approval of HUD.

(4) if the Management Agreement is terminated the Agent will immediately, not later than ten (10) calendar days from the effective date of the termination, give to the Borrower (or Operator, if applicable) all of the real and personal property in the Agent’s possession or control, including without limitation any of the Project’s cash, trust accounts, investments, books and/or records.
(5) the books, records, and accounts of any agent of Borrower, as they pertain to the operations of the Project, shall be kept in accordance with the requirements of Section 19 of the Healthcare Regulatory Agreement – Borrower, and be available for examination by HUD or its authorized representatives after reasonable prior notice during customary business hours at the Project or other mutually agreeable location or, at HUD’s request, the Management Agent shall provide legible copies of such documents to HUD or its authorized representatives within a reasonable time after HUD or its authorized representative makes the request.

(6) this and all other or subsequent management agreements must be approved by HUD and be consistent with Program Obligations.  In the event of a conflict between [this Agreement] and Program Obligations, Program Obligations shall control.

(7) any hold-harmless provisions or agreements between the Management Agent and the Borrower or Operator are void and of no effect.

(8) in no event shall the Management Agent have rights to or claims on funds owed to the Operator.

All capitalized terms in this Section [__] are defined in the Healthcare Regulatory Agreement – Borrower between [the Borrower] and the U.S. Department of Housing and Urban Development.  
[Include the term of the Management Agreement.]



Comments:      


	24
	Escrow Agreement for Non-Critical Deferred Repairs (HUD-92476-ORCF)
Not applicable –  no non-critical repairs; OR:
Name and address of Lender
Name and address of Borrower
Name and address of Depository Institution (or strike if inapplicable)

Project number and location

Select past, present or future tense, and use of loan proceeds (rehab, purchase, refinance) 

Recital A: insert the proper Section of the Act

Recital B: insert escrow amount from the firm commitment

Recital D: insert term of escrow from the firm commitment

Section 1: insert projected cost of repairs from the firm commitment

Section 2: insert additional cash amount and percentage of cost of repairs, and indicate whether the escrow will be funded with cash or a letter of credit

Section 3: replace this paragraph with “intentionally omitted.”  OHP does not allow cash-out refinances.
Exhibit A:  Attach list of repair work from the firm commitment

Exhibit B:  Attach the form of the letter of credit, but HUD Attorney does not review or provide comments on the letter of credit



Comments:      


	25
	Survey, Survey Instructions and Borrower’s Certification (HUD-91111-ORCF)
Legal description consistent with title policy
Dated or updated within 120 days of closing, unless a pre-existing survey is permitted by the terms of the form HUD-91111-ORCF.
If a pre-existing survey is permitted, collect a copy of the pre-existing survey and  the Borrower’s Certification form HUD-91111-ORCF, which Certification should be completed as follows:

Project name and number
Lender’s name and address
Intro paragraph:  Name, entity type and organizational jurisdiction of Borrower
Project location
Section 1:  Section of the Act
Section 2:  Preparer and date of pre-existing survey
Section 4:  Flood map number and date
Exhibit A completed, if applicable
Dated day of closing

If a current survey is required:
Prepared in accordance with the technical instructions from HUD-91111-ORCF.
Indicates:
Project name
Name of jurisdiction in which the project is located
Area of the site in both acres and square feet

Whether adjacent streets are public or private

Legal description 

Ownership of adjacent parcels

Show the entire insured parcel
Include “the U.S. Department of Housing and Urban Development (HUD)” in the space marked “(names of others as negotiated with the client)” in  the standard certification.



Comments:      


	26
	Request for Endorsement of Credit Instrument & Certificate of Lender, Borrower & General Contractor (HUD-92455-ORCF)
Project name, number, address
Date of firm commitment
Names of borrower and Lender in the first box and in the first paragraph
Strike everything after the words “Security Instrument” in the third line of the first sentence.

Section I(A)(1):  insert the MIP amount (0.5% of the loan amount for (a)(7)s and 1% of the loan amount for (f)s) and the date of the firm commitment

Section I(A)(7): strike everything beginning with the word “except” or insert the Exhibit number/letter that describes the remaining repairs

Section I(A)(10): insert the date of the flood insurance receipt

Section I(A)(15):  for 223(f)s, insert the inspection fee amount (if the total repair amount for critical, non-critical, and borrower proposed fees is $3000 or less per bed/unit, the fee is $30 per bed/unit (whichever is greater – beds or units)(even when the project  has no repairs); if the repairs exceed $3000 per bed/unit, the inspection fee is 1% of the total cost of critical, non-critical and borrower-proposed repairs) 

Section I(A)(16): strike if inapplicable, otherwise complete using information from  the closing statement
Section I(B): insert the Exhibit number/letter that lists Lender’s charges

Section I(C)(1)-(4): check the applicable subsections and complete the requested information using information from the firm commitment
Section I(D)(1): check the applicable subsections and complete the requested information using information from the firm commitment.  If applicable, attach addenda/exhibits pursuant to Section I(D)(1)(b), (e) and/or (g)

Section I(D)(6): list any identities of interest, or state “none”

Section I(D)(9):  attach a memorandum setting forth changes to HUD’s form documents

Section I(D)(10):  insert the Exhibit number/letter that describes the permits and approvals

Section I(D)(11): insert the year that starts the 10 year PCNA period

Section II(2)(a): insert the full loan amount

Section II(2)(b): list all other obligations of the borrower (or state “none”) and attach copies of the documents evidencing these obligations

Section II(2)(d): list any UCC filings made in connection with the acquisition of personal property (or state “none”)

Delete Section III (Certificate of General Contractor)

NOTE: OHP (rather than OGC) has ultimate responsibility for ensuring the accuracy of the numbers in this form.



Comments:      


	27
	Special Conditions of the Firm Commitment


Comments:      


	28
	Agreement and Certification (HUD-93305-ORCF)
Borrower’s name and address
Lender’s name and address
Strike the blank for the name and address of the general contractor
Project number and location

Check the second box (related to financing or refinancing), and insert the loan amount and a proper reference to the Section of the Act



Comments:      


	UNRECORDED TRANSFER OF PHYSICAL ASSET DOCUMENTS

	29
	Application for Transfer of Physical Assets (HUD-92266-ORCF)
Not applicable – not a 223(a)(7) involving a full transfer; OR:
The current loan can be assumed, then refinanced; or the current owner can refinance, then the loan can be assumed by the purchaser.  The TPA application must reflect the loan information for the loan being assumed, based on the way the transaction is structured.
Blanks are self-explanatory


Comments:      


	30
	Model Form Bill of Sale and Assignment (HUD-92228-ORCF)
Not applicable – not a 223(a)(7) involving a full transfer; OR:
This or a similar document must be collected when a 223(a)(7) is combined with a full TPA (transferring title to the property) to a new borrower.


Comments:      


	31
	Purchase and Sale Agreement

Not applicable – not a 223(a)(7) involving a full transfer; OR:
When there is a full TPA (transfer of title to a new borrower) in connection with a 223(a)(7), HUD Attorney must review the purchase agreement to identify any other financing in connection with the transfer.


Comments:      


	OPINION LETTERS AND SEARCHES

	32
	Guide for Opinion of Borrower’s Counsel (HUD-91725-ORCF) and Exhibit A to Opinion of Borrower’s Counsel – Certification (HUD-91725-CERT-ORCF)
Use firm letterhead.
Use address of HUD office closing the insured loan.
Insert project specific information throughout opinion letter; make appropriate selections throughout opinion letter.
If the opinion letter is split into multiple opinion letters, ensure that together, they equate to the full opinion letter required by the Guide for Opinion of Borrower’s Counsel (HUD-91725-ORCF).
If opinion discloses a potential conflict of interest, request a joint disclosure letter and advise OHP.
Borrower’s Certification

All exhibits attached

Any litigation disclosed in the opinion must be approved by OHP.
NOTE: UCC Searches and Docket Searches should not be collected by HUD. 



Comments:      


	33
	Guide for Opinion of Master Tenant’s Counsel (HUD-92335-ORCF)
Not applicable – not subject to a master lease; OR:

Use firm letterhead

Use address of HUD office closing the insured loan

Insert project specific information throughout opinion letter; ensure appropriate selections are made throughout opinion letter

Item E may need to refer to three UCC financing statements if the fixture filing   must be made in both the property jurisdiction and the organizational jurisdiction.

If the opinion letter is split into multiple opinion letters, ensure that together, they equate to the full opinion letter required by the Guide for Opinion of Master Tenant’s Counsel (HUD-92335-ORCF)

Master Tenant’s Certification

Any litigation disclosed in the opinion must be approved by OHP
NOTE: UCC Searches and Docket Searches should not be collected by HUD. 



Comments:      


	34
	Guide for Opinion of Operator’s Counsel, and Certification (HUD-92325-ORCF)
For owner-operated projects, this opinion is required in addition to the Opinion of Borrower’s Counsel (HUD-91725-ORCF).

Use firm letterhead

Use address of HUD office closing the insured loan

Insert project specific information throughout opinion letter; ensure appropriate selections are made throughout opinion letter

Item N may need to refer to three UCC financing statements if the fixture filing         must be made in both the property jurisdiction and the organizational jurisdiction.

If the opinion letter is split into multiple opinion letters, ensure that together, they equate to the full opinion letter required by the Guide for Opinion of Operator’s Counsel (HUD-92325-ORCF)

Operator’s Certification

Any litigation disclosed in the opinion must be approved by OHP
NOTE: UCC Searches and Docket Searches should not be collected by HUD. 



Comments:      


	RECORDED (OR PARTIALLY RECORDED) DOCUMENTS
-documents are listed in the suggested recording order-

	35
	Ground Lease with Lease Addendum (HUD-92070-ORCF)
Not applicable – land owned in fee simple; OR:

Estoppel certificate for existing ground leases, dated day of closing.

Ground lease consistent with Lender’s narrative, and sufficient to establish site control

Term may be at any stage of a 99 lease, so long as the lease is renewable, or have  at least 10 years remaining after the maturity date of the loan
Parties correctly identified

Ground lessee has right to use the property for the approved use of the project.  

Ground lessor has limited rights to prevent ground lessee from altering the  property

Ground lessee has the right to petition rezoning, if necessary

If ground lessor requires that construction begin or be completed by a certain date, add that any extensions granted by HUD shall be deemed to have been approved by ground lessor, too

Ground lessor has no right to transfer or encumber the fee estate without HUD consent
A default under the HUD-insured loan is not a default under the ground lease
Each party is obligated to provide an estoppel certificate upon request
Legal description is consistent with title and survey

Addendum:
Confirm that the optional purchase price is in Section B of addenda.
Insert notice addresses
If the ground lease is not recorded, a memorandum of ground lease must be recorded.  The following items should be reviewed in the memorandum of ground lease:
Names of parties to lease

Legal description consistent with title policy and survey

Properly formatted for recording.  HUD expresses no preference about where the original goes after recording.


Comments:      


	36
	Assumption Documents

Not applicable – not a 223(a)(7) involving a full transfer; OR:

The current loan (including Regulatory Agreement) can be assumed, then refinanced; or the current owner can refinance, then the loan (including Regulatory Agreement) can be assumed by the purchaser.  The assumption documents must reflect the loan information for the loan being assumed, based on the way the transaction is structured.
Parties and loan properly identified

Properly formatted for recording, with the original being returned to Lender/Lender’s Counsel.


Comments:      


	37
	Security Instrument (HUD-94000-ORCF)
Properly formatted for recording, with original to be returned to the Lender/Lender’s Counsel.
Document properly titled based on state specific requirements 

Project name and number on first page

First paragraph: complete project specific information, and delete language about Trustee if inapplicable under state law

Second paragraph: Alternative A, B, or C is selected and all others are deleted.  Project specific information completed.

Definition of Approved Use: insert the type of facility, number of licensed beds/units, and number of beds/units in use.

Definition of Borrower-Operator Agreement: use Master Tenant if there is a master lease

Definition of Loan Documents: include terms related to master lease if there is a master lease.  Always include the Operator’s Regulatory Agreement.

Definition of Master Lease: use if there is a master lease, insert name of master lease

Definition of Master Tenant: use if there is a master lease, insert name, entity type and organizational jurisdiction of master tenant

Definition of Master Tenant’s Regulatory Agreement: use if there is a master lease

Definition of Mortgaged Property: in subsection (19), delete bed authority and/or certificates of need when the jurisdiction does not permit such a lien

Definition of Operator Lease: select master tenant if there is a master lease

Section 6: list the individuals/entities listed in Section 38 of the Borrower’s Regulatory Agreement and the firm commitment, twice

Section 9(b): include the last sentence when there is a master lease

Section 31: insert notice addresses.  

Section 43: insert provisions pertaining to foreclosure and/or sale as appropriate under state law in a state-specific addendum

Section 47: strike
Section 48: insert provisions as needed to comply with state environmental law in state-specific addendum

Section 48(k): provide any separate indemnification agreements required by state law to the Lender
Section 50: add any state specific requirements for future advances, credit line or open end mortgages, or otherwise, as required.

Section 51: indicate which exhibits are attached

Add signature blocks

Exhibit A:  Legal description consistent with title policy and survey

Exhibit B:  State specific addendum, if any, attached



Comments:      


	38
	Healthcare Regulatory Agreement – Borrower (HUD-92466-ORCF)
Properly formatted for recording, with original to be returned to HUD

Project name, number, location

Lender’s name

Amount and date of note

Section of the Act

Indicate whether borrower is profit motivated or non-profit

If the borrower is non-profit, indicate whether it is allowed to take distributions

Intro paragraph:  name, entity type, organizational jurisdiction and address of borrower

Definition of Approved Use: insert the type of facility, number of licensed beds/units, and number of beds/units in use.

Definition of Borrower-Operator Agreement: choose either Master Tenant or Borrower, as appropriate

Definition of Borrower’s Security Instrument: use proper name for Security Instrument

Definition of Firm Commitment: insert date of HUD firm commitment

Definition of Master Lease: use if there is a master lease, insert name of master lease

Definition of Master Tenant: use if there is a master lease, insert name, entity type and organizational jurisdiction of master tenant

Definition of Master Tenant’s Regulatory Agreement: use if there is a master lease

Definition of Operator: insert name, entity type and organizational jurisdiction of operator
Definition of Operator Lease: choose either Master Tenant or Borrower, as appropriate

Section 13(b):  

Initial deposit to reserve for replacements: $

Monthly deposit to reserve for replacements: $

Outside date for first reserve for replacements analysis

Outside date for first PCNA 

If a minimum balance is required (by the commitment) in the reserve for replacements, include bracketed language

If the reserve for replacements is being transferred from a previously HUD-insured loan, insert the old and new project numbers (no amount needs to be shown).  Project numbers can be found in the Lender narrative or on iREMS.

Section 14: add deal specific provisions related to a long-term debt service reserve, if required

Section 26(a): make appropriate selections

Section 26(b): add bracketed language if there is a master lease

Section 26(c): add bracketed language if there is a master lease

Section 26(e): select bracketed language depending on whether there is a master lease

Section 31: include bracketed language if there is a master lease

Section 36(a): include bracketed language if there is a master lease

Section 36(e): make appropriate selections if the project involves a master lease.  If there is no master lease, replace this section with “intentionally omitted.”

Section 38: type names of entities/individuals identified in the HUD firm commitment in line 2, then insert signature blocks at the end of Section 38 or provide signature blocks in counterpart. 

Section 45: insert notice addresses.  Use the following address for HUD:
Secretary of Housing and Urban Development 

Office of Residential Care Facilities 

451 7th Street SW 


Washington, D.C. 20410
Add signature blocks

Ensure the correct form of notary is used for HUD’s signature and that an authorized representative with sufficient delegated authority will sign on behalf of HUD.
Legal description consistent with title policy and survey.



Comments:      


	39
	Borrower UCC-1 Financing Statements

Properly formatted for filing and/or recording, with original to be returned to Lender/Lender’s Counsel
Name and address of borrower

Organizational jurisdiction of borrower

Borrower’s organizational ID, if any

Name and address of Lender
HUD listed as additional secured party using the following address: 

Secretary of Housing and Urban Development 

Office of Residential Care Facilities 

451 7th Street SW 


Washington, D.C. 20410
Legal description consistent with title policy and survey
Attach collateral description
File with the organizational and property jurisdictions, if different


Comments:      


	40
	Memorandum of Master Lease

Not applicable – not subject to a master lease; OR:

Names of parties to lease

Legal description consistent with title policy and survey

Properly formatted for recording.  HUD expresses no preference about where the original goes after recording.


Comments:      


	41
	Healthcare Regulatory Agreement – Master Tenant (HUD-92337-ORCF)
Not applicable – not subject to a master lease; OR:

Properly formatted for recording, with original to be returned to HUD

Project name, number, location

Lender’s name

Amount and date of note

Section of the Act

Intro paragraph:  name, entity type, organizational jurisdiction and address of master tenant

Definition of Borrower: borrower’s name

Definition of Borrower-Operator Agreement: 

Definition of Borrower’s Regulatory Agreement: date of borrower’s regulatory agreement

Definition of Borrower’s Security Instrument: use proper name for Security Instrument

Definition of Master Lease: insert name of master lease

Definition of Operator: insert operator’s name and name of operator lease

Section 2(a): insert the type of facility, number of licensed beds/units, and number of beds/units in use

Section 19: add notice addresses.  Use ORCF’s address in HQ for HUD. 
Add signature blocks

Ensure the correct form of notary is used for HUD’s signature

Legal description consistent with title policy and survey


Comments:      


	42
	Master Tenant Security Agreement (HUD-92340-ORCF)
Not applicable – not subject to a master lease; OR:

Properly formatted for recording, with original to be returned to Lender/Lender’s Counsel
Project name and number

Intro paragraph:

Name, type of entity and organizational jurisdiction of master tenant

Location (as defined in the UCC) and notice address of master tenant

Name, type of entity and organizational jurisdiction of Lender
Notice address for Lender
Recital A:

Name of borrower

Amount of loan

Name of healthcare facility
Recital B: 

Name and date of master lease

Name of operator

Name and date of sublease to operator

Recital E: use proper name of Security Instrument

Recital F: include last sentence if master tenant and borrower share an identity of interest.  Otherwise, delete.

Section 13: insert the property jurisdiction

Exhibit A: legal description matches title and survey

Exhibit C: completed entirely

Ensure that Exhibit C does not get recorded, but that it is included in the documents accepted by HUD at closing.



Comments:      


	43
	Master Tenant UCC-1 Financing Statements

Not applicable – not subject to a master lease; OR:
 Properly formatted for filing and/or recording, with original to be returned to Lender/Lender’s Counsel
Name and address of master tenant

Organizational jurisdiction of master tenant

Master tenant’s organizational ID, if any

Name and address of Lender
HUD listed as additional secured party using the following address: 

Secretary of Housing and Urban Development 

Office of Residential Care Facilities 

451 7th Street SW 


Washington, D.C. 20410
Legal description consistent with title policy and survey.

Attach Exhibit B from Master Tenant’s Security Agreement (HUD-92340-ORCF) as collateral description.

Record in the county in which the property is located, and file with the organizational and property jurisdictions, if different.



Comments:      


	44
	Memorandum of Operator Lease

Not applicable – no operating lease; OR:

Names of parties to lease

Legal description consistent with title and survey

Properly formatted for recording.  HUD expresses no preference about where the original goes after recording.


Comments:      


	45
	Healthcare Regulatory Agreement – Operator (HUD-92466A-ORCF)
For owner-operated projects, the owner/borrower must sign this regulatory agreement in its capacity as operator of the project.  The owner/borrower must  also sign the Healthcare Regulatory Agreement – Borrower (HUD-92466-ORCF).

Properly formatted for recording, with original to be returned to HUD

Project name, number, location

Lender’s name

Amount and date of note

Section of the Act

Intro paragraph:  name, entity type, organizational jurisdiction and address of operator

Second paragraph: insert bracketed language for projects that are not owner-operated

Definition of AR Financing Documents:  remove brackets even when there is no AR Financing 
Definition of Borrower: borrower’s name

Definition of Borrower-Operator Agreement: choose either Master Tenant or Borrower, as appropriate

Definition of Borrower’s Regulatory Agreement: date of borrower’s regulatory agreement

Definition of Borrower’s Security Instrument: use proper name for Security Instrument

Definition of Master Lease: use if there is a master lease, insert name of master lease

Definition of Master Tenant: use if there is a master lease, insert name of master tenant

Definition of Master Tenant’s Regulatory Agreement: use if there is a master lease

Definition of Operator Lease: choose either Master Tenant or Borrower, as appropriate

Section 2: make appropriate selections based on whether there is a master lease

Section 3(a): insert the type of facility, number of licensed beds/units, and number of beds/units in use.  Include Master Tenant in line 5 if there is a master lease

Section 8(d): select Borrower or Master Tenant depending on whether there is a master lease

Section 10: add Master Tenant’s Regulatory Agreement if there is a master lease

Section 12: this section does not apply to owner-operated projects, but it should not be deleted

Section 12(b): make appropriate selections based on whether there is a master lease

Section 21: include bracketed language as appropriate.

Section 22: if HUD pre-approves certain modifications, this pre-approval must be documented in the Intercreditor Agreement.  That satisfies the need for HUD consent and this Section 22 need not be modified.

Section 23: add notice addresses.  Use ORCF’s address in HQ for HUD.
Section 24: make appropriate selections if the project involves a master lease.  If there is no master lease, replace this section with “intentionally omitted.”

Add signature blocks

Ensure the correct form of notary is used for HUD’s signature

Legal description consistent with title policy and survey.



Comments:      


	46
	Operator Security Agreement (HUD-92323-ORCF)
For owner-operated projects, the owner/borrower must sign this security agreement in its capacity as operator of the project.  The owner/borrower must also sign the Security Instrument (HUD-94000-ORCF).

Project name and number

Intro paragraph:

Operator’s name, type of entity, organizational jurisdiction, and location (as defined in the UCC)

Lender’s name, type of entity, organizational jurisdiction, and notice address

Recital A:

Borrower’s name

Loan amount

Name of facility

Recital B:

Make appropriate selection based on whether there is a master lease

Identify lease(s)

Recital C: include or delete bracketed language depending on whether there is a master lease

Recital D:

Use proper name of Security Instrument

Include or delete 5 instances of bracketed language depending on whether there is a master lease

Recital E: include last sentence if operator and borrower share an identity of interest.  Otherwise, delete.

Section 1(b):

In the third line, include “and/or Master Tenant” if there is a master lease
Include the second set of bracketed language if the property is not owner-operated
Include the third set of bracketed language if there is a master lease
Section 1(c): add “and/or Master Tenant” three times if there is a master lease
Section 2(a): select appropriate bracketed language in clause (xii) related to cash flow chart.
Section 8(d): include bracketed language if there is a master lease.

Section 17: add notice addresses

Exhibit A: legal description matches title and survey

Exhibit C: completed entirely

Exhibit C-1: Cash flow chart:

Must depict flow of funds from through payment of project/lease costs and debt service payments on the HUD-insured loan.

Show all accounts through which project funds flow, or which are related to the project (such as investment accounts)

Identify the account into which government receivables are initially deposited

Identify the account into which non-government receivables are initially deposited

Show the depository bank, the account number, and name of each party named on each account.  Explain how any other parties relate to our operator.

If the account into which government receivables are paid is not in the name of our operator, explain how this structure is permitted by applicable government healthcare programs.

Show which accounts will be subject to DACAs or DAISAs, the parties to each, and the nature of each (i.e., an immediate control DACA vs. future notification).

If AR financing is involved, show the flow of AR loan disbursements and draws.  Depict whether or not funds will go through any AR Lender account (e.g. for daily paydowns) and the account into which AR loan draws (and any remittances of excess funds not necessary for paydown) will be deposited.

Show how lease costs/FHA loan debt service will be paid, and show any lessee rent accounts that are proposed.  A “lessee rent account” is an account established solely for the purpose of funding lease costs, through AR loan draws or otherwise.

If there is AR financing for multiple projects, the cash flow chart should depict the above as to all projects within the AR line.

If a master lease is involved, the chart must depict the Master Tenant’s position in the cash flow process (including any Master Tenant accounts and any deposit account agreements proposed to govern such accounts).

Attachment 1: Assignment of Leases and Rents:

Prepare a separate document that is properly formatted for recording, with the original to be returned to Lender/Lender’s counsel
Include the provisions from Attachment 1, along with state-specific provisions (available on OGC’s 232 New Document Implementation Site)
Complete the project-specific information in the intro paragraph and the first recital

Add any other necessary definitions

Add signature blocks, notary pages, and legal description

NOTE: Housing Notice 2013-26 includes a rider that may be attached to the Operator Security Agreement upon request when the operator is unaffiliated with the borrower.

NOTE: The Operator Security Agreement itself is not recorded, but the attached Assignment of Rents and Leases is to be recorded separately.


Comments:      


	47
	Operator UCC-1 Financing Statements

Properly formatted for filing and/or recording, with original to be returned to Lender/Lender’s Counsel
Name and address of operator

Organizational jurisdiction of operator

Operator’s organizational ID, if any

Name and address of Lender
HUD listed as additional secured party using the following address: 

Secretary of Housing and Urban Development 

Office of Residential Care Facilities 

451 7th Street SW 


Washington, D.C. 20410
Legal description consistent with title policy and survey.

Attach Exhibit B from Operator Security Agreement (HUD-92323-ORCF) as collateral description.

Record in the county in which the property is located, and file with the organizational and property jurisdictions, if different.



Comments:      


	48
	Subordination Agreement/SNDA (HUD-92333-ORCF), 

or joinder to existing Subordination Agreement/SNDA 

Not applicable – not subject to a master lease; OR:

Use one Subordination Agreement/SNDA for each master lease, not one for each project.

Note that HUD no longer issues comfort letters because comfort is provided in the regulatory agreement

Properly formatted for recording, with the original to be returned to Lender/Lender’s Counsel 
Intro paragraph: Names of master tenant and Lender
First Recital: use the proper name of the Security Instrument

Second Recital: identify the master lease

Replace Sections 4 and 7 with “intentionally omitted” when the operator and borrower share an identity of interest.

Section 9: insert notice addresses.

Section 10(b): insert state governing the master lease.

Add appropriate signature blocks.

Complete schedules 1 and 2.

Joinder

Parties and projects correctly identified

Consent to joinder signed by all parties

NOTE: Sample joinders are available on OGC’s 232 New Document Implementation Site.  

NOTE:  A copy of the underlying Subordination Agreement/SNDA must also be collected for the file.



Comments:      


	49
	Subordination, Non-Disturbance and Attornment Agreement of Operating Lease (SNDA) (HUD-91110-ORCF)
Not applicable – no operating lease; OR:

This form is not for use in situations involving a master lease.

Note that HUD no longer issues comfort letters because comfort is provided in the regulatory agreement

Properly formatted for recording, with the original to be returned to Lender/Lender’s Counsel
Select the proper title for the document depending on whether the owner and operator share an identity of interest and HUD has approved non-disturbance provisions.  Operators who share an identity of interest with the borrower are not allowed non-disturbance provisions.

Intro paragraph: 

Insert name, entity type and organizational jurisdiction of borrower (“Lessor”)

Insert name, entity type and organizational jurisdiction of operator (“Lessee”)

Insert name, entity type and organizational jurisdiction of Lender
First recital: 

Use proper title for Security Instrument

Insert location of project

Second recital: insert date of Operator Lease

Third recital: insert date of Operator’s Security Agreement

If the owner and operator share an identity of interest, replace Section 3(b) with “intentionally omitted.”  

Section 8: insert notice address for Lender
Add signature blocks

Legal description consistent with title and survey



Comments:      


	50
	Subordination Agreement – Financing (HUD-92420-ORCF)
Not applicable – no secured secondary financing; OR:

To be used when there is secured subordinate financing.

Properly formatted for recording, with the original to be returned to Lender/Lender’s Counsel
Project name and number
Name, entity type and organizational jurisdiction of HUD-insured Lender, subordinate Lender and Borrower

First recital: select use, insert name and location of project

Second recital: insert subordinate loan amount

Section 3(b): insert terms of subordinate loan, HUD project number, and delete permissible distributions if Borrower is profit-motivated

Section 12: insert notice addresses 

Exhibit A: attach legal description



Comments:      


	51
	Commercial Space Leases

Not applicable – no commercial space leases; OR:

Estoppel certificate with copy of lease

Confirm lease terms are consistent with commercial space lease policy.
Subordination Agreement or Subordination, Non-Disturbance and Attornment Agreement properly formatted for recording, with original to be returned to Lender/Lender’s Counsel.  (Note: Non-disturbance language should not be provided to identity of interest lessee.)  



Comments:      


	52
	Title Report:

Reflects current state of title. (No other review necessary.)

Pro forma Title Policy:

Jacket:  ALTA 2006 or acceptable state approved alternative.

Schedule A

Amount of insurance equal to loan amount.

Name of Insured:  [Name of Lender] and U.S. Department of Housing and Urban Development, their successors and assigns, as their interests may appear.

Title vested in:  Borrower
Estate or interest:  Fee Simple or Leasehold, and beneficial easements if applicable
Insured instruments should include Security Instrument and Healthcare Regulatory Agreement - Borrower, as incorporated in the Security Instrument
Legal description as specified in Survey and Security Instrument (must include appurtenant easements, where appropriate)

Schedule B-I

Exceptions do not compromise insured security instrument’s first lien position

All listed documents clearly marked to correspond to title policy and provided to HUD Legal

References to taxes/assessments specify that taxes are not yet due and payable

No monetary encumbrances (other than taxes and assessments not yet due and payable)

No restrictions with reversionary clause or right of reentry

Title conditions, covenants and restrictions that violate Federal Statutes or Regulations, or the Regulatory Agreement must be deleted

All encroachments noted and resolved to the satisfaction of OHP
All indemnification or hold harmless provisions binding on Borrower identified and discussed with OHP

Use restrictions cleared by underwriter as having no effect on project value or operation

Review for beneficial easements (e.g., utility and access; if necessary for project operation, request ALTA 19.1-06 Contiguity Endorsement, see Other Endorsements below)

Schedule B-II

All listed documents provided for review

Review for beneficial easements (e.g., utility and access easements) necessary for project operation, move to B-I and request ALTA 19.1-06 Contiguity Endorsement (see Other Endorsements below)
UCC fixture filings for Borrower, Operator, and Master Tenant (as appropriate) recorded in appropriate recording office.

Operating Lease or Memorandum of Operating Lease and Subordination Agreement (if applicable).

Master Lease or Memorandum of Master Lease and Subordination Agreement (if applicable).

Healthcare Regulatory Agreement – Operator
Healthcare Regulatory Agreement – Master Tenant (if applicable)

Assignment of Leases and Rents - Operator
Master Tenant Security Agreement
All other subordinate interests noted.

Required Endorsements 

ALTA 9-06 (Comprehensive)
ALTA 9.6-06 (Private Rights)
ALTA 8.1-06 or state equivalent (Environmental)
ALTA 22-06 or equivalent (Location of improvements)
ALTA 17-06 or equivalent (Access & Entry)
Paragraph 13 of conditions (Arbitration clause) deleted
ALTA 25-06 or equivalent (Survey)
ALTA 3.1-06 or equivalent (Zoning) (may not be required depending upon the zoning laws of the local jurisdiction)
Either ALTA 18-06 or equivalent (Single Tax Parcel) – Should use when the project site consists of a single parcel without an easement listed as part of the insured property in Schedule A; OR
ALTA 18.1-06 (Multiple Tax Parcel) – Should use when the project site consists of multiple parcels and/or an easement that is part of the insured property and is referenced in Schedule A.
Other Endorsements (as appropriate)
Endorsement(s) for encroachments listed in Schedule B-I, as appropriate.
ALTA 28-06 (Easement – Damage or Enforced Removal) May be used for encroachments of the building onto an easement on the land or for floating, non-plottable, or blanket easements.
ALTA 28.1-06 (Encroachments – Boundaries and Easements) May be used for encroachments of “improvements” onto adjoining land or onto an easement; may also be used for floating, non-plottable, or blanket easements.
ALTA 19.1-06 (Contiguity – Single Parcel) Insures against loss if Land in Schedule A is not contiguous to an easement or parcel that is not insured by the Title Policy. Note – Beneficial easements should be included as part of the Land described in Schedule A.
ALTA 19-06 (Contiguity – Multiple Parcels), use when real estate in Schedule A consists of multiple, adjoining parcels or easements. The Endorsement should make reference to all adjoining parcels (i.e. Tract A contiguous to Tract B, Tract B contiguous to Tract C, Tract B and C contiguous with Easement 1, etc.)
ALTA 13.1-06 and CLTA 107.5 or equivalent (Ground Leases) for use with leaseholds.
ALTA 39-06 (Electronic signature endorsement) may be used when original ink signatures will not be provided by the Title Company. 
NOTE: Documents are described in this Punchlist in a suggested recording order.
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	Healthcare Facility Note (HUD-94001-ORCF)
Project name and number

Loan amount

Date of note

First paragraph:

Name, entity type, and organizational jurisdiction of Lender
Loan amount in words and numbers

Second paragraph: delete alternate paragraph A, insert interest rate in words and numbers in alternate paragraph B

Section 2: insert address for payment

Section 3: delete alternate paragraphs A and B (for use in construction loans only) and insert project specific information from firm commitment

Section 4: use the proper title of the Security Instrument

Section 7: include a late charge permitted by Program Obligations

Section 8(a): list the individuals/entities listed in Section 38 of the Borrower’s Regulatory Agreement and the HUD firm commitment, twice.

Section 9:  make the appropriate selections and strike the inapplicable paragraphs.

Section 9(c): insert a number of days

Section 9(g): insert a time

Section 21: include if permitted under the laws of the property jurisdiction, and include any other appropriate provisions for the jurisdiction

Below Section 21, indicate whether there is a rider with modifications and reference the rider #

Add signature block

Endorsement panel:

Insert state in which the property is located

Select Deed of Trust or Mortgage

Insert Borrower’s and Lender’s names and FHA project number

Use the proper Section of the Act 

Insert the date of the firm commitment

Strike through the bracketed construction language and the first signature line and date

Write the loan amount

Check that the note has been signed by a person with delegated authority and that the date is correct

For (a)(7) loans:

Insert the old and new project numbers (no amount needs to be shown).  Project numbers can be found in the Lender narrative or on iREMS

Insert the date shown next to HUD’s signature on the endorsement panel

Insert the name of the borrower, the name of the Lender, and the amount of the note
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