​​​​​​     
     
ESCROW DEPOSIT AGREEMENT

Non-Critical Repairs

(Section       Pursuant to Section 223(f) of the National Housing Act)
THIS AGREEMENT made this       day of      , 20     , by and between ​​​​​​​​​​​​​​​​​​​     , a ​​​​​​​​     (hereinafter called "Mortgagor"), and      , a(n)       (hereinafter called "Depository" or "Mortgagee");

WITNESSETH:

WHEREAS, the Mortgagor is the owner of a      project in the City of      , County of      , State of      , identified as      , FHA Project No.       (the "Project").


WHEREAS, the Project is being purchased or refinanced with the proceeds of a mortgage loan (the "Loan") in the principal amount of $      from the Mortgagee to the Mortgagor.  The obligation of the Mortgagor to repay the Loan is evidenced by a certain mortgage note or deed of trust note (the "Mortgage Note") dated of even date herewith executed by Mortgagor in favor of Mortgagee, which Mortgage Note is secured by a certain mortgage or deed of trust (the "Mortgage") dated of even date herewith from the Mortgagor to the Mortgagee.


WHEREAS, the Secretary of Housing and Urban Development ("HUD") has issued its Commitment to Insure dated      , 20     , as amended (the "Commitment"), pursuant to which HUD has agreed to insure the Loan.


WHEREAS, pursuant to Special Condition      of the Commitment, the Mortgagor is required to perform certain repairs and improvements as set forth on Exhibit A attached hereto (the "Repairs").


WHEREAS, in order to induce the Mortgagee to disburse the proceeds of the Loan and in order to induce HUD to insure the Loan in its entirety prior to completion of the Repairs, the Mortgagor desires to provide security for the completion of the Repairs.


NOW, THEREFORE, for and in consideration of the premises hereinabove set forth, the parties hereto agree as follows: 

1. The Mortgagor covenants and agrees to complete the Repairs enumerated in said Commitment and as more particularly set forth on Exhibit A attached hereto within       (     ) months after endorsement of the Mortgage Note for mortgage insurance ("Endorsement").  The Mortgagor covenants and agrees that the Repairs shall be performed and completed free and clear of all liens.  The Mortgagor further agrees to pay for all work and materials necessary for the completion of the Repairs.

2. The Mortgagor herewith deposits with the Depository the sum of       and      /100 Dollars ($     ) [[120% amount or lesser multiple if specified in Commitment]] (hereinafter called the "Repair Escrow"), to guarantee compliance by the Mortgagor with the terms of this Agreement.  The said deposit is in the form of:  (check one of the following)
(a)  FORMCHECKBOX 
 cash which has been withheld from Loan proceeds in an amount equal to      percent of the estimated cost of the Repairs as determined by HUD, or

(b)  FORMCHECKBOX 
  cash in the amount of      Dollars ($     ) which has been withheld from Loan proceeds and which equals 100 percent of the estimated cost of the Repairs as determined by HUD and an irrevocable letter of credit in the amount of       Dollars ($     ) which equals       percent of the estimated cost of Repairs as determined by HUD.

3. The Repair Escrow will be disbursed at the direction of HUD from time to time as the Repairs are satisfactorily completed as follows:

(a) Subject to HUD approval, the Depository may release funds from the Repair Escrow in proportion to the cost of Repairs completed (based upon the budgeted costs for such repairs as set forth on Exhibit A), less a 10 percent holdback until all work is completed and found acceptable by HUD.  Provided, that at least $     [[amount of Repair Escrow in excess of estimated cost of repairs; ordinarily additional 20%]] of the Repair Escrow must be retained by the Depository until all the Repairs are completed and found acceptable by HUD.

(b) It is further understood and agreed that the Depository will hold and disburse the Repair Escrow at the sole direction of HUD; and the Mortgagor hereby authorizes the Depository, in the event all or any portion of the Repair Escrow is other than in cash, to draw against the letter of credit to the extent necessary to provide the cash necessary to make the disbursements directed by HUD.

(c) Subject to Section 7 hereof [DELETE FOREGOING CLAUSE IF NO COST CERT IS REQUIRED], provided that the Loan is not then in default, any funds remaining in the Repair Escrow after the completion of the Repairs may be released at the direction of HUD when:  (i) all Repairs have been completed to the satisfaction of HUD, (ii) a supplemental cost certification has been submitted to and approved by HUD, if required by HUD [DELETE (ii) IF NO COST CERT IS REQUIRED], (iii) evidence of clear title has been provided that the Repairs and the Project are free and clear of all liens, and (iv) the latent defects assurance required pursuant to paragraph 4 hereof has been provided.

4. Upon completion of the Repairs, the Mortgagor warrants that all Repairs shall be free of defects in workmanship and material and shall be of a workmanlike character for a period of at least twelve (12) months following the date of completion of all Repairs.  In accordance with HUD procedures, assurance against latent defects will be provided in the form of:

(a) An escrow in cash or an irrevocable letter of credit (at the option of the Mortgagee) equal to 2 1/2 percent of the cost of the Repairs, which escrow shall be maintained for fifteen (15) months from the date of completion of the Repairs to cover situations where the defect is discovered within twelve (12) months after completion and additional time is necessary to correct; or

(b) A surety bond covered by FHA Form 3259 from a surety on the accredited list of the U.S. Treasury for at least 10 percent of the cost of the Repairs running for a period of two (2) years from the date of completion of the Repairs.

5. In the event the Mortgagor (a) fails to complete all Repairs on or before the date which is       (     ) months after Endorsement, or (b) defaults under the Loan, the Depository, upon an assignment of the Loan to HUD or receiving written instructions from HUD so to do, shall pay to the Mortgagee the unexpended balance of the sum herewith deposited to be applied to the obligations of the Mortgagor.

6. In the event the Mortgagor fails to complete the Repairs to the satisfaction of HUD on or before the date which is       (     ) months after Endorsement, the Mortgagee, subject to the approval of HUD, shall have the right and/or option to proceed to complete said work and pay the cost thereof, including all costs and charges of the Depository and Mortgagee, from the sum herewith deposited, and for this purpose the Mortgagor hereby irrevocably authorizes and empowers the Mortgagee to do and perform for the Mortgagor and in its name, place and stead, with full powers of substitution, all matters and things which the said Mortgagee shall in its judgment deem necessary and proper to be done to effectuate the completion of the Repairs and to apply the moneys herewith deposited to the payment of debts contracted or incurred for work done or for materials furnished thereof, or either, in and about said work and for all expenses, costs and charges in connection therewith, and this warrant of attorney shall be the Mortgagee's full and sufficient authority, and the orders given and signed by the Mortgagee to enter into and upon the Project and take charge thereof together with all materials and appliances thereunto belonging, and in the name of the Mortgagor, as its attorney-in-fact, to call upon and require the several contractors for work to be done and for materials to be furnished in and about the completion of the Repairs to proceed to complete the Repairs as may be deemed expedient or necessary by the Mortgagee and to do whatsoever in the Mortgagee's judgment shall be necessary to be done to secure the completion of the Repairs.  In the event the work is completed by the Mortgagee in accordance with the provisions hereof and written approval of said work is given by HUD, subject to Paragraph 3(c) hereof, any unexpended balance of the sum deposited with the Depository shall thereupon be returned to the Mortgagor without interest unless the Loan is in default.  The Mortgagee shall in no event be responsible for the completion of the Repairs beyond the expenditure of the sum herewith deposited and if said sum is insufficient for such purpose the Mortgagee shall be under no obligation to proceed further with the work or to demand or obtain additional sums from the Mortgagor.  This warrant of attorney is granted with full power of substitution and the Mortgagor hereby specifically agrees that all powers granted to the Mortgagee hereunder may be assigned by the Mortgagee to HUD.

7. In the event the actual cost of the Repairs is less than      and      /100 Dollars ($​​​​​​     ), [[100% amount]] and supplemental cost certification is required, the Loan amount will be recalculated by HUD.  In the event HUD determines that a reduction of the Loan amount is required, the Mortgagor must either prepay the Loan by the amount of the reduction or deposit such amount into the Project's reserve for replacements, as determined by HUD.  [DELETE THIS SECTION IF NO COST CERT IS REQUIRED]
8. The Repair Escrow will be subject to immediate application to the Loan in the event of default under the Mortgage Note or the Mortgage.

9. Depository may, at any time, for any reason or no reason, draw upon any letter of credit included in the Repair Escrow and convert the same to cash, which cash shall then be held and disbursed as part of the Repair Escrow pursuant to the terms of this Agreement.

10. This Agreement is entered into by the parties hereto for the benefit of the Mortgagee and HUD, either of which shall have the right to act as Depository and/or enforce the provisions hereof.


IN WITNESS WHEREOF, the parties hereto have hereunto caused these presents to be executed on their behalf as of the day and year above written.






MORTGAGOR:






By:__________________________________





Name:     





Title:     





MORTGAGEE/DEPOSITORY:






     ,

a(n)      





By:____________________________________





Name:     





Title:     
EXHIBIT A
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