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PRA Notice Addresses Intercreditor Agreement Revisions and Electronic Document Submission Issues

Proposed revisions to the currently approved Intercreditor Agreement (Form HUD-92322 ORCF) were published on 2/27/14 in the Federal Register, as part of a Paperwork Reduction Act (PRA) Notice that includes a request for comments on the proposed optional electronic submission of documents.  A link to the Notice is available here and a link to the Intercreditor Agreement form is available here. 

The proposed revisions to the Intercreditor Agreement are the result of concerns raised by accounts receivable lenders following the document’s publication in March 2013.  To address those concerns, a working group was formed that included HUD (ORCF and OGC), accounts receivable lenders and FHA lenders.  We look forward to receiving (through the PRA process) comments on these proposed revisions.

Back to top
Multifamily Delinquency and Default Reporting System (MDDR)

The Office of Multifamily Housing Programs sent a memo on 12/19/13 entitled “Guidance for Servicer Watchlist Process”.  It can be obtained on the right hand side of the webpage displayed using the link here.

Please note that when the update to the MDDR system becomes operational, when entering a loan (including Section 232’s) into MDDR, the system will require that the loan be rated as Doubtful, Substandard, Special Mention, or Pass/Watch.  The memo outlines certain characteristics that should be considered by the lender when determining which rating to assign to the project.  ORCF intends to revise this language to fit the unique characteristics of Section 232 loans in the future – and to remove characteristics that are particular to Multifamily loans such as SOI/QAS, reference to OAHP, etc.  In the meantime, please use the broad ratings and characteristics outlined in the 12/19/13 memo and work with the project’s Account Executive if you have any questions related to the particular rating assigned. 

An email was sent by the Office of Multifamily Housing Programs, Asset Management Division on 02/26/14 to all registered users in MDDR with more details on this change.

Please also note that as loans approach election to assign status, it is very important that the default has been timely entered into the MDDR system.  Moreover, if the loan is in default (with the lender actively pursuing a workout) and the lender intends to obtain an extension on an election to assign, an email must be sent to the project’s Account Executive and Tim Coon making that request.  Moreover, if approval of the extension is obtained, the lender must enter that extension into the MDDR system.  Such extensions must be requested monthly for as long as the project is in a default status.  Tim’s email is timothy.r.coon@hud.gov.  

Back to top
Global 30-Day Extension to Submit Annual Financial Statements (AFS) For All Owners Whose Fiscal Years Ended 12/31/13

The Office of Housing has authorized a global 30-day extension to all owners whose fiscal years ended 12/31/13.  This extension is being offered to allow owners and auditors additional time to adapt to the requirements of Housing Notice H 2013-23, and the FASSUB system release on December 6, 2013, that implemented revisions to the HUD Consolidated Audit Guide, Handbook 2000.04.  Submissions with fiscal years that ended 12/31/13 will now be due on April 30, 2014. 

Back to top
Submission of Borrower Financials to HUD and Lender

HUD regulation 24 CFR § 5.801 published on September 7, 2012, requires Section 232 borrowers and operators to submit their financials not only to HUD but also to the lender.  This provision became effective for existing loans as of October 2012 and was not tied to issuance of new firm commitments or other new transactions.  Although HUD has not yet published the guidance on a new submission format for quarterly operator financial submissions, the requirements for borrower financial statements has not changed.  Currently, borrowers submit their financials to HUD via an online (FASS) system, which does not currently facilitate submission to lenders.  As a result, borrowers and Lessee/Operators may submit paper copies of the forms to the lenders, in the format we have long prescribed.  If the borrower and lender prefer electronic copies, HUD has no objection.  

Back to top
Valuation Tool for Solar Arrays

Solar Power Electric and Sandia National Laboratories have developed a new tool that assists appraisers in establishing the value of a property’s solar-powered features.  The tool, called PV Value® (photovoltaic value), works in a Microsoft Excel spreadsheet and is endorsed by the Appraisal Institute.  A link to the spreadsheet, instructions, and video can be found here.  The tool estimates the value of all the income from power generation, not just the expense offset or surplus power.  ORCF finds this method of valuation helpful as it simplifies and standardizes the approach while addressing complexities such as the life of the installation, ongoing maintenance costs, local rates, etc.  Lenders who choose to use this tool should remember to include typical market expenses for electricity in the NOI development so as not to double count the benefit. Because the appraiser will have accounted for normal electrical expenses in their value, the value from the PV Value spreadsheet can be added to the overall value when calculating the maximum loan size by loan to value. Similarly, because normal electrical expenses will be used in developing the NOI, the annual income from the solar array can be added to the NOI in your Debt Coverage Ratio test. 

Back to top
Change of Revision Dates in Footer of Some ORCF Documents

In the September 26, 2013 Email Blast, ORCF announced the correction of scrivener’s errors (minor corrections) to a number of the new ORCF forms.  At that time, we also updated the footers of those documents so that the revision date was changed to “(Rev. 08/13)”.  It later came to our attention that since these were minor corrections, and the forms were not materially revised, this revision date should not have been changed.  Therefore, all of the document footers have now been reverted back to their original dates “(Rev. 03/13)”.  No other language changes were made to any of the documents other than this footer correction.  Please note that you should always pull documents directly from HUDclips or the ORCF website (which links to HUDclips), rather than saving versions to your personal files, so that you are always using the most current version of the form.

Back to top
Clarification on Interest Rate Reduction Submission Process

Exhibits with guidance on ORCF’s Loan Modification/Interest Rate Reductions are housed on the Loan Servicing Guidance page of HUD’s ORCF program website (here).  As noted on the webpage, the Loan Modification submission should follow the Loan Modification Checklist and include the information from the Lender Analysis exhibit.  The entire submission is to be sent electronically via email to: ORCFLoanModification@hud.gov.  Please do not send these electronically submitted packages to any other email box as it potentially causes delays.  We have a specialized IRR team and the aforementioned email box assists us in streamlining processing.

Additionally, we are asking that lenders and/or lender counsel communicate with the ORCFLoanModification@hud.gov inbox at least 48 hours in advance of any “drop-dead” date for Final documents to be executed, e.g. if there are strict timelines that need to be adhered to in order to effectuate the IRR transaction.  Final execution generally occurs out of our Washington, DC office.  ORCF will work with you to have the modification documents executed by HUD in a timely manner; however, we ask that we have this advance notice to ensure a signatory is available, especially if the documents are being hand-delivered for execution on the spot.  Some lender counsel make requests for execution of documents within the same day, which has presented problems given our other workload demands.  We appreciate you working with us in planning for document execution while still meeting critical deadlines for the IRR.

Back to top
FROM THE CLOSING CORNER

Closing Statements- Sources and Uses Page for 223(f) and 223(a)7 Closings

Effective immediately, Closers will accept the Sources and Uses page from the form HUD-92264a-ORCF (Rev 03/13) as the loan closing statement required for 223(f) and 223 (a)7 closings.  A draft Sources and Uses page will be accepted in the draft closing package, and Closers will ask for a final draft with final supporting documentation, to be due no later than the day before submission/mailing of the Note and Regulatory Agreements to HUD for signature.  The executed Sources and Uses will be due no less than 2 business days before closing. 

As previously set forth in the February 19, 2010 Email Blast and as required in the firm commitments, please remember:

1. The form must be signed by the Lender and the Borrower. 

2. Supporting documentation - current payoff letter(s) and invoices must be provided (attached to the Sources and Uses for 223(a)7 loans, and attached to the Cost Certification for 223(f) loans), and all costs entered on the statement must be final.  For example, under HUD Eligible Costs, prepayment penalty must be net of interest premium, critical repair costs must be the documented amount accepted by HUD, existing indebtedness must be the amount shown on the current payoff letter(s) as due at closing, first year MIP and HUD exam fee must be based on the final loan amount.

3. Lender escrows must be listed in Non-Eligible Costs, as required by Paragraph 9 of the firm commitment.

Failure to provide such information may result in a delayed closing.  

Back to top
Litigation/Docket Searches 

To clarify and highlight, ORCF no longer collects litigation searches (except where required by the Attorney’s Opinion as an Exhibit).  Please note that the Attorney’s Opinion form requires the attorney signing it to opine that, to such attorney’s knowledge, based on the Docket Searches and the Attorney’s Opinion Certification, there is no litigation or other claim pending before any court or administrative or other governmental body against the Borrower or General Partner/Managing Member, Operator or the Project except as has been disclosed in Exhibit F to the Opinion.

When there is “newly” discovered litigation (“newly” meaning not previously disclosed to ORCF in the application process), ORCF will ask that the Lender immediately address the following:

1. Name and discussion of each newly discovered lawsuit, including estimated potential liability;

2. Whether each newly discovered lawsuit is of the type covered by insurance or whether the lawsuit is for a claim not covered by insurance;  

3. The amount of liability insurance available to cover each newly discovered lawsuit and other pending claims and judgments and the estimated potential liability for such other lawsuits/judgments; and

4. Identify who bears the cost of defense of each newly discovered lawsuit and whether the insurance company is participating in the defense.

As required by the attorney’s opinions, litigation searches must be run within 30 days of endorsement.  While HUD will endeavor to promptly evaluate litigation, disclosure of litigation promptly to HUD will minimize the risks of delays in closing. 

Back to top
Closing Queues
While technically there is NO closing queue at the moment, ORCF anticipates that there may be one in the future due to the increasing number of projects with firm commitments that have not closed.  ORCF is seeing a larger volume of requests for extensions, and the parties (lenders and lender counsel) have not been submitting draft closing packages as expeditiously as perhaps they could.

In order to avoid a large queue in the coming months, ORCF encourages parties to submit closing packages to HUD as soon as possible.  Please continue to follow the closing assignment protocol of emailing ORCFCloser@hud.gov when the HUD legal package has been mailed to the assigned HUD Closing Attorney.  
ORCFCloser@hud.gov also manages extension requests for projects without a Closer assignment, but please note that if your project wishes to extend beyond 90 days for a 223(a)7 or beyond 60 days for a 223(f), the HUD Underwriter may require updated financials which will take time to review and process.

Back to top
REMINDER - LAST STEP – Transaccess Information Needed!

As mentioned in the August 28, 2013 Email Blast, ORCF has implemented a new method to obtain critical documents for each project following closing – The Transaccess Process.  These critical documents are essential for the Account Executives to service the new loans.  We thank all of those Lenders/Lenders’ Counsel who have been diligently providing Compact Discs and Zip files with these documents.  The post-closing procedure article in the August 28, 2013 Email Blast is reprinted here for your convenience.  That article stated:

New Post-Closing Procedure, EFFECTIVE IMMEDIATELY:  

1. Following closing, a CD with PDF copies of closing documents must be mailed directly to Gregory Arthur at:
Gregory Arthur

PSL, Inc., Document Imaging Specialist

Department of Housing and Urban Development (HUD)

451 Seventh St., S.W.,  Room  No. B282

Washington, D.C.  20410

2. Closing documents should be placed on the CD in the order of the Attorney Closing Checklist.  Please use the checklist for 223(a)7 and 223(f) transactions available here.

3. Be sure to include the closing checklist used at closing on the CD.

4. Lender/Lender Counsel should notify the Closer when the CD has been sent.   

ORCF appreciates your continued support in this endeavor to provide timely documents for our Account Executives.  

Back to top
Document Links Included In This Blast

1. PRA Notice Addressing Intercreditor Agreement  
2. Intercreditor Agreement Form 
3. Guidance for Servicer Watchlist Process Memo on Multifamily Housing Programs Webpage
4. PV Value® (photovoltaic value) Valuation Tool
5. Loan Modification/Interest Rate Reduction Guidance on ORCF Loan Servicing Guidance Home Page
6. HUD Attorney Closing Checklist
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Past Lean 232 Updates are available online.

Have questions about the Lean 232 Program? Please contact LeanThinking@hud.gov.

For more information on the Lean 232 Program, check out: http://www.hud.gov/healthcare.

Have your loan servicing colleagues joined our email list? The Email Blasts contain information relevant to them as well. You might suggest they Join here.

We hope that you will want to continue receiving information from HUD. We safeguard our lists and do not rent, sell, or permit the use of our lists by others, at any time, for any reason. If you wish to be taken off this mail list, please go here.

