I nqui ri es Regarding Local Zoning Restrictions

Legal Opinion: GVE-0001

I ndex: 9.250
Subject: Inquiries Regarding Local Zoning Restrictions

Cct ober 18, 1991

Honor abl e Bob Stunp
House of Representatives
Washi ngton, DC 20515

Dear M. Stunp:

This responds to your Septenber 20, 1991 letter regarding
M. Dennis R Pickering' s inquiries regarding | ocal zoning
restrictions.

M. Pickering filed a conplaint with the United States
Depart ment of Housing and Urban Devel opnent (HUD) on July 13
1991. Ms. LaVera G llespie, Director, Ofice of Fair Housing and
Equal Qpportunity, Region I X, has stated that M. Pickering's
case, No. 099117851, was opened on July 31, 1991, and is under
active investigation by her staff. |If you have further questions
regardi ng the status of this case, please contact Ms. G llespie
at Phillip Burton Federal Building and U. S. Courthouse, 450 Gol den
Gate Avenue, P.O Box 36003, San Francisco, California 94102-3448.
Ms. G llespie' s tel ephone nunber is (415) 556-6826

The Fair Housing Act prohibits discrimnation against
i ndi vidual s with handicaps. 42 U S.C 3604-3606. This
prohi biti on was added by the Fair Housing Anendnents Act of 1988
(the Act). The House Report on the Act stated:

.Wiile state and | ocal governnents have authority
to protect safety and health, and to regul ate use of
| and, that authority has sonetines been used to
restrict the ability of individuals with handicaps to
l[ive in communities. . .by such nmeans as the enact nent
or inposition of health, safety or |and-use
requirements on congregate |iving arrangenents anong
non-rel ated persons with disabilities. Since these
requirenents are not inposed on famlies and groups of
simlar size of other unrelated people, these
requi rements have the effect of discrininating against
persons with disabilities.

The Commttee intends that the prohibition against
di scrim nation agai nst those with handi caps apply
to zoning decisions and practices. H R Rep. No. 100-711,
100th Cong., 2d Sess. 24 (1988).

Accordingly, HUD has stated that, as a general matter, the



prohi biti ons agai nst discrimnation because of handicap are
intended to apply to zoning decisions and practices. See
24 C.F.R Ch. I, Subch. A App. | at 705 (1991).

However, the Departnent cannot comment on the legality of
the specific zoning ordi nance described by M. Pickering for two
reasons. First, when a conplaint challenging a |ocal ordinance
is filed with HUD, the appropriate Regional Ofice of Fair
Housi ng and Equal Opportunity conducts an investigation into the
facts necessary to analyze the legality of the ordinance as
applied to the conplainant. Because the investigation of
M. Pickering' s conplaint has not been conpleted, the Departnent
does not have all relevant facts before it and a | egal analysis
woul d be premature. Second, the Departnent of Justice has
ultimate responsibility for issues involving the legality of any
State or local zoning or other |and-use |aw or ordi hance under
the Fair Housing Act. See 42 U S.C 3610(g)(2)(C. The
Secretary of HUD does not have the power to issue a charge of
discrimnation in such a case, but nust investigate the conplaint
and then forward the case to the Departnent of Justice. See 42
U s C 3610(a) (1) (B)(iv) and 3610(g)(2)(C) . Accordingly, the
Department has forwarded a copy of your letter and the encl osures
to M. Paul F. Hancock, Chief, Housing and C vil Enforcenent
Section, Cvil Rights Division, United States Departnent of
Justice, P.O Box 65998, Washi ngton, DC 20035-5998.

Very sincerely yours,

Ivan A. Ransopher
Assi stant Secretary (Acting)

cc:
Paul F. Hancock
LaVera G|l espie



