Legal Opinion: GVP-0006

I ndex: 6.600
Subj ect: Byrd Amendnent; Section 112 of HUD Reform Act
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M. M chael J. Hoogendyk

Executive Vice President

Nati onal Association of Mrtgage Brokers
706 East Bell Road

Suite 101

Phoeni x, Arizona 85022

Dear M. Hoogendyk:

Thank you for your inquiry regarding the new regul ati ons on
| obbyi ng activities before the Department. This will attenpt to
provi de general information regarding section 112 of the HUD
Ref orm Act and the Byrd Amendnent, and suggest how these two
provi sions mght affect the activities of the Nationa
Associ ati on of Mortgage Brokers (NAMVB)

Section 112 of the HUD Reform Act might properly be regarded
as placing a sunshine requirenent on two actors typically
i nvol ved in the | obbying effort: those who pay for | obbying
services and those who are paid to provide the services. The
regul ati on covers expenditures nmade to influence HUD enpl oyees
t hrough comuni cations with respect to the award of any financia
assi stance or the taking of nanagenent action involving the
change in the terns and conditions or status of the financial
assi stance awarded to any person. Specifically, those who nake
expenditures to influence a HUD enpl oyee in the award of
financial assistance or the taking of managenent action nmust keep
records on the expenditures, and nmust report themto HUD on an
annual basis. Those who are retained to influence a HUD enpl oyee
in the award or taking of a managenent action nust register with
HUD wi thin 14 days of being retained, and nust report annually to
HUD on their |obbying activities. A second feature of the bill,
not directly applicable to NAMB, places limtations on the fees
that may be paid to consultants who engage in activities to
i nfl uence the award or allocation of HUD financial assistance.

I n considering whether section 112 affects the activities of
NAMB, it is essential to first determ ne whet her NAMB nakes
expenditures to influence the award of financial assistance or
the taking of managenent action either on its own behal f or on
behal f of its nmembers. Expenditures and conmuni cations involving
Departnment policy and rules, for exanple, would be covered by the
regul ation if designed to assist a nenber in a nmanagenent action
pendi ng before the Departnent. Expenditures or communications
regardi ng conpliance with HUD conditions or requirenments, on the
ot her hand, woul d not be covered by section 112. Sinilarly,
expendi tures and conmmuni cations invol ving general policy and
rul emaki ng, such as the devel opnent of rules inplenenting the



Real Estate Settlenent Procedures Act, would not be subject to
section 112 since they do not involve a specific assistance award
or managenent acti on.

The application of section 112 is nore fully described in
the final rules published in the Federal Register (56 Fed. Reg.
22912, May 17, 1991). The rules provide a nunber of additiona
exanpl es that may be helpful in determning the effect of section
112 on the activities of the NAMB

The second piece of |egislation that has been recently
enacted to regul ate | obbying activity is section 319 of the
Department of Interior and Rel ated Agenci es Appropriations for
Fi scal Year 1990, better known as the Byrd Anendment. In
general, this legislation prohibits the use of appropriated
funds, with mnor exceptions, to pay any person to influence, or
attenpt to influence, Executive or Legislative branch personne
in connection with the award of any Federal contract, grant, |oan
or cooperative agreenent. Since this legislation is directed at
applicants and recipients of Federal assistance, it will not
directly inpact the NAMB. This prohibition is nore fully
described in rules published by the Ofice of Management and
Budget in the Federal Register (55 Fed. Reg 6736, February 26,
1990) .

| hope that you find this information hel pful. Please
contact me or Aaron Santa Anna at (202) 708-2205 if you have any
questions.

Si ncerely,

Frank A. Keating
Ceneral Counsel



