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May 5, 1992

Al exander Poli koff Esq.

Busi ness and Prof essi onal Peopl e
for the Public Interest

17 East Monroe Street

Suite 212

Chi cago, Illinois 60603

Dear Al ex:

This is in response to the nenorandum from Kirk M nckl er
whi ch you forwarded to our office

In his nmenorandum (at page 2), M. M nckler poses the

question of whether "a housing project may be considered
obsolete if it is located in an area of high concentration of
mnorities or if its location contributes to that high
concentration of minorities". He concludes that |ocation in an
area of mnority concentration nmakes a project obsolete as to

| ocation under 24 C F. R 970.6(a) (2).

In support of his conclusion, M. Mnckler observes that
HUD s regul ations at 24 C.F. R 970.6(a) (2), define obsol escence
(for which denmplition is allowed) as occurring when there exist
envi ronmental conditions as determ ned by HUD s environnental
review in accord with 24 CF. R Part 50 which jeopardi ze the
suitability of the site for residential use. He al so observes
that HUD s Environmental Assessnment Handbook 1390.2 contains
"denogr aphi ¢/ nei ghbor hood characteristics" as a factor to be
considered in a Part 50 analysis. He then appears to concl ude
that under HUD s Part 50 process a finding of an adverse
envi ronmental inpact could be nade on the basis of one socia
denographic factor al one, w thout adverse physical effects
factors being present. You contend that if the nei ghborhood is
m nority concentrated, such a finding would nake a project
obsol ete as to physical location wthin neaning of Section 970.6.

We di sagree, however, that Part 50, which inplenents the
Nati onal Environmental Policy Act (NEPA), would pernmit a finding
of an adverse environmental inpact on the basis of the presence
of minority concentration alone. Therefore, there would never be
a situation under Section 970.6(a)(2) where a project could be
found to be obsolete sinply because the area in which it is
| ocated is mnority concentrated.

We note, at the outset, that the applicable provision of the
United States Housing Act governing denolition, as well as the

i mpl enenting HUD regul ation, states that in order to qualify for
denplition a project nmust, inter alia, be "unusable for housing



purposes." 42 U S.C 1437p(a)910; 24 C F.R 970. 6(a).

M. Mnkler's position would contravene the plain | anguage of
these provisions because under his theory a perfectly serviceabl e
bui I di ng coul d nonet hel ess be rendered "unusabl e for housing

pur poses” sinply because it happened to be located in an area of
mnority concentration. Gven that the purpose of the denolition
statute was to control the extent of demolition of public

housi ng, and given that a substantial nunber of public housing
units nationwi de are located in areas of mnority concentration
it is inconceivable that Congress woul d have intended to use a
definition of "unusable for housing purposes” that would be so
easily met.

Nor did HUD, in referring in its regulations inplenenting

the denplition statute to its Part 50 environnental regul ations,
intend to expand the coverage of the denolition statute in the
manner that M. M nkler suggests. To the contrary, Part 50,

whi ch inpl enents the National Environnental Policy Act (NEPA)
woul d not permit a finding that the presence of a soci-economc
condition, such as mnority concentration, alone could render a
proj ect unusabl e for housing purposes. Rather, any adverse

envi ronnmental condition nust adversely affect the physica
condition of the project.

The law is that socio-econom c effects of agency action are
not in and of thensel ves governed by NEPA. They are not inpacts
whi ch an agency nust consider as part of every environmental
assessment, nor does their existence require an agency to prepare
an EI'S. Rather, the law is that soci oecononic inpacts are
irrelevant unless they are acconpani ed by physical inpacts. In
ot her words, there would never be an adverse findi ng under NEPA
for socio-econonic reasons, unless it is acconpanied by an
adverse finding as to physical effects.

The Council on Environnental Quality has promnul gated the
following regulation to clarify the point:

...economc or social effects are not
i ntended by thenselves to require preparation
of an environnmental inpact statenent. Wen
an environmental inpact statement is prepared
and econonic or social and natural or
physi cal environnmental effects are
interrelated, than the environnental inpact
statement will discuss all of these effects
on the human environment. See 40 C. F.R

1508. 14 (July 1, 1991).

A | eadi ng case concerning the lintations on NEPA revi ew of

non- physi cal effects is Metropolitan Edi son Conpany v. People
Agai nst Nucl ear Energy 460 U.S. 766, 772-777 (1983). In that
case the Suprene Court ruled that NEPA was enacted to protect the
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physi cal environnment and does not apply to governnental actions
whi ch do not affect the physical environnent. See al so Nucl eus
of Chi cago Homeowners Assn. v. Lynn, 524 F.2d 225 (7th Cr. 1975)
(inpacts of scattered site devel opment upon nei ghbor hood
residents' safety and the aesthetic and econonmic quality of their
nei ghborhood are not within the purview of NEPA)

In Wcker Park Historical District Preservation Fund v. Pierce,
565 F. Supp. 1066 (N.D. Ill. E.D. 1982) the District Court
foll owed the Nucl eus of Chicago Honeowners' case. |In Wcker, a
hi storic preservation group challenged HUD s finding that it was
not required to prepare an EIS before it could approve the
pl acement of subsidized rental housing in the district.

The Court ruled as foll ows:

... To the extent that plaintiffs mean physica
i ntegration of the proposed project into the existing
historic setting ... this Court finds that HUD ..
exam ned and considered the architectural design
structure, and construction nmaterials for the proposed
projects vis-a-vis existing structures. If plaintiffs
are instead referring to the effect of the project,
once inhabited, on denographic qualities of the
Hi storic District, such a factor is not cogni zabl e and
need not be considered under NEPA. See Nucl eus of
Chi cago Honmeowners' Ass'n v. Lynn, 524 F.2d at
231. (enphasi s added).

Accord: Goodman Group, Inc. v. Dishroom 679 F. 2d 182 (9th G r.
1982) (HUD did not have to do an EI S addressing the issue of
whet her its proposed rehabilitation of a project would have an

i mpact on the "cultural environnent” of the nei ghborhood because
NEPA does not pertain to econonic or social effects on the
environment in and of thenselves); NAGE v. Runsfeld, 413 F. Supp
1224, 1226, 1229 aff'd 556 F.2d 76 (D.C. Cr. 1977) (Arny's

pl anned transfer of 752 enpl oyees, which plaintiffs clainmd would
reduce Hi spanic portion of the workforce by 6.6% increase
unenpl oyment and negatively affect the | ocal econony cannot be
chal | enged under NEPA because " s oci oeconom ¢ or secondary
effects alone are not protected by NEPA'); Inmage of Greater San
Antoni o Texas v. Brown, 570 F. 2d 517, 522 (5th Cr. 1978) (Air
Force is not required to file an EIS before inplenenting a RIF
which would result in the elimnation of jobs held primarily by
Mexi can Americans because "when the threshold requirenent of a
primary inpact on the physical environnent is mssing, socio-
economic effects are insufficient to trigger an agency's

obligation to prepare an EIS). 1

The above cases denonstrate the rule that NEPA was desi ghed

to protect the physical environment, and therefore if a proposed
agency action does not have any inpact upon the physica

envi ronment, socio-economic inpact is irrelevant.2 Since there



woul d never be an adverse finding under Part 50 based on socio-
econom c effects alone, there would never be a situation under



